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R efaces to Books , it writ- 
ten by other Hands than 
the Author's own, are for 
the moſt part Panegyricks, 

and lean more to Flattery 

than Truth: the Writers of them taking more 


pains to deſcribe themſelves , than the Au- 
A thor 


— — — — 


To the Reader. 


thor of the Book. If they write Elegantlycnough, 
or ſtrain ſufficiently in his praiſe , they cap- 
tivate the Reader (or at leaſt conceive ſo) 
into a good Opinion of themſelves ; but the 
ſufficiency of the Author mult ſtill appear from 
his own Work. 


This therefore ſhall be, Firſt, only ſuch 
a brief Account of the Author, as is uſual 
of Perſons of his Station upon the like Occa- 
fon: And Secondly, the Reaſon why theſe 
Papers (ee the Light ; which I conjecture the 
Amtbor intended ſhould have dyed with him; 
or ſurvived him in very few Hands , and 
thoſe ſuch as he had a particular effeem 
for, 


He was the eldeſt Son of Edward V anghan 
Eſquire , and born on the Fourteenth of Sep- 
tember, in the Year of our Lord 1603. 
| at 


To the Reader. 


at Trowſcoed in the County of Cardigan, the 
Ancient Seat of his Family, himſelf being 
the Eleventh of that Houſe in a direct 


Line, 


About the Tenth year of his Age he was 
ſent to be Edxcated at a Publique School in the 
City of Worceſter, and about the Fifteenth 
removed from thence to Chrifl-Church in Ox- 

ford ; where, although he had a Tutor of the 
faid Colledge, yet the Education of him was 
more eſpecially committed to an Uncle of his 
own by bis Fathers fide, then a Fellow of All 
Sonls Colledge in Oxford, who being a perſon of 
good Learning and Prudence, omitted nothing 
that mightcberiſh the bopes he entertain d of his 
Nephew, and improve him in all kinds of 
Learning with which the Univerſity doth ſea- 
fon Youth. This Care of his Uncles he would 
frequently commemorare to his Laſt. 

A 2 About 


To the Reader. 


About the Eighteenth year of his Age he 
was removed to London, and on the Fourth 
of November, in the Year 1621. admitted of 
the Inner T emple, where I have often heard 
him ſay, that he addicted himſelf to Poetry, 
Matbematicks, and ſuch more alluring Studies 
at firſt, neglecting that ſeverer of the Laws of 
England , until he became acquainted with 
that incomparable Perſon M. 7. Selden , who 
diſcerning in him a ready Wit, and ſound Judg- 
ment, did ſtudiouſly afford him Occaſion of 
making a right ule of two ſuch excellent Ingre- 
dients , and frequently admitted him to the 
Converle of himſelf, and other worthy Perſons 
his Cotemporaries , where having been inſtru- 
Fed in the value of Civil Learning, he ſoon af- 
ter apply'd himſelf cloſely to that Courle of 
Study, and more particularly of the Laws of 
England, which he after made his Profeſpon. 
His 


— I 


To the Reader. 


His Practice, after he was call'd to the Bar, 
was for the moſt part in the Star- Chamber, 
where he ſoon became Eminent, 


He was elected Burgeſs for the Town of 
Cardigan, to ſerve in the Parliament Conven'd 
on the Third of November, 1640. where he 
gave ſufficient Teſtimony his Learning was not 
confin'd within the Walls of Weilminſter-Hall, 
but that he was poſſeſs d of great Publique A- 
bilities like wiſe. 


Soon after King Charles the Firſt withdrew 
from White-Hall to Hampton-Conrt, and that 
the Rent between Him. and the Parliament 
was too too viſible, being no longer able to 
ſerve his Prince there, he left the Howſe of 
Commons (whence he, among other Worthy 
Members, was not long after Secluded by Vote 
of that Houſe, and a nem Writ iſſued forth for 
the 


To the Reader. 


the Election of a Member in his place) and 
he berook himſelf to thoſe Duties where- 
in he was capable of ſerving his Prince in his 
proper County. 


From the Year 1641. in which he retir d 
from the Parliament, until the Year 1660. in 
which God bleſſed us with the Reſtoration of 
our preſent King, he did in a manner quit his 
Profeſpon : For in that time he never received 
a Fee from any Perſon whatever, nor could be 
prevail'd with to appear in any Court, although 
exceedingly importun'd to it by ſuch as had 
2 defire to make uſe of his Abilities : And the 
reaſon I have heard him aſſign for it, was, That 
it was the Duty of an boneſt Man to decline, as 
far as in bim lay, owning Furiſdifions that de- 
rived their Authority from any Power, but their 
lawful Prince. 


Private 


Torhe Reader. 
Private Counſel he frequently imparted , 
bat that was cither gratuitonſly to ſuch of his 
Athntimtonee as he had a great Efteem for , or 


charitably to ſuch as were not at all, or not 
well able, to Fer other Council. 


Thus for the moſt part for Twenty years 
together, he paſs d a retir'd Life at his own 
Country Howſe, until he was Electedl to ferve as 
Knight of the Shire tor the County of Cardi- 
gan in this preſent Parliament, begun the Eighth 
Day of May, in the Year 1661. and on the 
Twentieth of May, 1668. his Majeſty, wholc 
Goodneſs is ever Extenſive to worthy Mev, 
did by his Commiſfon under the Great Seal, 
conſtitute him Chief Juſtice of the Court of 
Common Pleas, in which Imployment he died on 
the Tenth of December, in the Year 1674- 
Leaving cheſe Remains of his Laboxrr in that 
Court, which having no particular Dire#:on 


from 


To the Reader. 


from the Autbor to that purpoſe, I did for ſome 
time reſolve ſhould not have been made Pub- 
lique, although I well underſtood the value of 
ſome of them, wherein there are Queſtions 
handled , not familiar in any of our Reports 
yet extant; but in their Nature more Pub- 
lique. 


T his Reſolve of mine being imparted toſome 
Learned Gemlemen of the Coyf and others who 
had a particular eſteem for the Author, begot 
Importunities for Copies of ſeveral of thoſe Ar- 
guments then in my hands, which were procu- 
red, and ſoon after, by what means I know 
not, diſperſed further than 1 intended them, 
and as I have been informed, Cited as Au- 


tborittes. 


Thus having, without my privity, become ſo 


Publique, and apprehending that things in 


them- 


To the Reader. 


themſelves good, innocent, and uſefiel, may by 
mil-application become dangerous, and diſguſt; 
ful, I conceived it beſt to procure a Licence for 
them to ſpeak for themſelves, that they may 
bear their own blame, and that ſuch as make 
uſe of them may have no further ſhare in the 
Guile (if any ſuch be) than that they have 
done as others do, that is, Quated Amtbority. | 


Which I conceive may be done with {afe- 
ty ; moſt of the ſubſequent Caſes being not 
the ſingle Opinions of the Author, but the 
Reſolutions of the whole Court by him deli- 
vered. If in ſome few other Caſes it hath 
been his Fate in any thing to differ from his 
Brethren, it is no more than many of his Pre- 
deceſſors have done ; particularly that moſt 
Learned and Reverend Fudge, the Lord Ho- 
bart, whole fingle Opinions in many Caſes pub- 
liſh'd, being built upon excellent Reaſon, carry 
B great 


To the Reader. 

great weight with them at this day: whether 
the Axtbor may be fo fortunate, Time muſt 
determine. But I hope ſuch as ſhall think fit 
to oppoſe ſuch of his Opinions wherein he is 
fngular , will firſt Reverſe the Reaſons of 
them; for if they be not vanquiſh'd, the Con- 
elufions thence deduc'd muſt prevail. So 
Reader, I commit him to you, heartily wiſh- 
ing you the benefit defign'd by this Publica- 
tion, 


E all knowing the great 

Learning, W iſdom, and In- 
tegrity of the Author, Do, for the 
Common Benefit, allow the pub- 
liſhing of theſe Reports and Ar- 
guments in the ſame Letter as 
now they are Printed. 


Finch C. 

Ri. Raynsford. 
Fra. North. 

Tho. Twiſden. 
W. Montagu. 
W. Wylde. 
Tim. Littleton. 
Hugh Wyndham. 
Rob. Atkyns. 
Edward Thurland. 
V. Bertie. 

Tho. Jones. 
Will. Scroggs. 
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Jas Taſton —_" 
Fobs Biſh.of Lich. and Cov. 


Rich. Temple Knight of they \ __/ 
and Baroner. verſ. 5 5 Defen, 


In a Pure lmpedit for hindring him to preſent a fit Perſon to the 
Vicaridpe of the Church of Burton Baſſet in the County of War- 
wick, being void, and belonging to his Giſt. 


be Plaintifi ſets ſazth, That whereas Tho- 
G93 mas Temple Kt.and Bar. was ſeiſed of two third 
Parts of the Mannor of Burton Baſſet, to 
which one third Part of the Abvowſon of the 
Aicartoge afozelatd ; that is, to pzeſent a fit 
Perſon to the lame Cicaridge the firft time, 
when the ſame then alter ſhould happen nert 


to be void : And after the (ame firſt Preſentation, then every 
third turn of the ſame Vicaridge being void tog ever appertaing, 
and did appertain, in his Demeſne of Fee. 


And 


Jobs Tafton Knight and Earonet verſ. 
Rich. Temple Kt. of the Bath and Bar g- alies. 


And one Edward Wootton Kr. Lord Woutron, was cited of one 
other third part of the anno} atozeſaid, and of one third part 
of the Rectory Impropriate of Burton Baſſer: To which third 
parts one other third part of the Advowſon of the Vicaridge a- 
foreſaid : that is, to pʒeſent a fit Perſon to the ſame Uicaridge 
the ſecond turn, when the ſame Aicarivge then alter ſhould hap- 
pen next to be void: And after the lame ſecond P2clentation, 
then every third turn of the ſame Uicaridge being void fo} ever 
— appertain, and then did appertain, in his Ocmeln as of 

ee. 

That the ſald Thomas Temple wag likewiſe ſeiſed of another 
third part of the Advowſon of the Vicaridge afozelatd, that is,to 
pzeſent a fit Perſon to the lame the third turn, when the tame 
Vicaridge then after ſhould happen next to be vold: And after 
ſuch third Pꝛeſentation, then every third turn of the lame Vica- 
ridge being votd lo; ever. Ut de uno groſſo per ſe, ut de ſcodo & 
jure. 

That the ſald Thomas Temple being ſeiſed of the two third 
parts of the ſatd Mannor: o which, &c. the ſaid Vicaridge became 
void by the reſignation of Thomas Freeman then laſt Incum- 
bent 


That thereupon the ſald Thomas Temple pzeſented in his turn 
to the laid Vicaridge one John Reignalds his Clerk, who was ad- 
2 and induced there to, in the time ofthe late Amg 

ares, 

That the (aſdEdw.Wootron, being ſeiſed of the ſald other third 
part of the ſald Mannor, and third part of the Rectory afozeſaty, 
— which, & c. dyed thereof ſo ſeiſed at Burton Baſſet afoze- 


That after his death the ſaid third Parts, to which,&c.deſcen- 
ded to one Thomas Lozd Wootron his Son and Hetr, whereby the 
(atd 1 became thereof ſeiſed in his Demeſne, 
as ot Fee 

That being ſo ſeiſed, he levyed a Fine of the (aid third Parts, to 
which, &c. in the Common» Pleas 4· Car. t. in octab. S. Martini to Ni- 
cholas Pay Eſq; and Reignald Pay Gent. Com-Plainants, the ſaid 
2 Wootton, Mary his Atte, and one Henry Wootton Knighe 

C. 

That the ſald Fine was to the uſe of the ſatdLd Wo Otton and 
Mary bis Mile, during their natural lives, and the longer liver 
of them. Then tothe uſe of the firſt Son of the body of the 
LozdWearron,and the Heirs Males of the body of ſuch firſt Son 
begotten, and (oto the ſirth Son ſucceſſively and 1 —— 

s 


Jahn Tufton Knight and Barunert vert. 
Rich. Temple t. of the Bath and Bar. & alias. 


Malcs of their bodies, and ſo to every other the ons of the ſaid 
Lozd Wovtron ſucceſſiwe ip. 

Then tos default cf ſuch iſſue, to the uſe of Margaret Wootton 
third daughter of the ſaid Logd Woorron, and Mary his CUitfe, and 
of ſuch Dusband with whom the ſald Margaret ſhould happen to 
marry fo2 term of ſuch husbands naturat life (It the laid Mar- 
garer ſhould (9s appoint the ſame per a iquod ſeriptum ſub manu & 
ſigillis ſuis) 2 And of the Hetrs Males of het body begotten fox 
part of her marriage poztton, then to the ule of the Heirs of her 
body begotten : And tog default of ſuch, to the ule of the right 
Þcirs of the (atd Thomas Loꝛd Wootton (02 ever. 

That by the ſaid Fine and Statute of Uſes, the faidLogyWootron 
and Mary his wife were (cifed of the (atd two third parts to 
x &c. log their Lives with the Remainders over as afoze- 

1d. 

T hat being fo ſciſed the ſaid Uicaridge became void by the 
death of the (41d John Reignalds : And the (atd Loꝛd Wooeros pye- 
ſented to the ſame in his turn one John Cragg, who was accozd- 
ingly inſtituted and induced tempore Car,1, 

Chat the ſaid Tho. Temple, being ſeiſed of the other third part 
of the ſald Advowſon in groſs ichyed a Fine among other things 
of the (aid third part of thc ſaid advowſon to Edward Peeter,and 
Thomas Peeter Eſquires, Com plainants, and the ſaid Thomas Tem- 
ple and Heſter his wife being deforceancs 

T bat this Fine was ſo 1evyed to the uſe of one William Peeter 
Eſq; and his Heirs, 

Chat the ſaid William Peerer,being ſtiſed by vertue of the ſaid 
Fine and Statute of Uſes, the ſaid Vicaridge became void by the 
Reſignation of the ſatd John Cragg and the ſaid William Peerer pit · 
ſented in his turn thereto one Robert Kenrick his Clerk, who was 
accozdingly admitted, inſtituted and induced rewpore Car. 1. 

That the ſatd Tho. Temple being ſeiſed of the ſaid two third 
parts of the ſaid Pannoz, to which, &c. dyed ſo ſciſed at Burton 
Paſſer afozeſaid. 

That after his death the ſald two third Parts to which, &c.de- 
ſcended to one Perer Temple his Don and Heir, who was thereof 
ſeiſed, and dyed ſo ſeiſed. 

Chat after his death, the ſame deſcended to the ſaid Richard 
Temple his Son and Heir, who was, and yet is, ſciſed of the ſaid 
two third Parts g 

That b ing ſo ſeiſed, the ſaid Vicaridge became vold by the 
death of the ſatd Robert Kenrick, which vacancy was the third 
vacancy of the (aid Vicaridge after the (aid firſt Pꝛeſentation of 
the (atd Thomas Temple. That 


— 


4 


Fobn Tufton Knight and Baronet ver ſ. 
Rich. Temple Kt. oi the Bath, and Bar. & altos. 


That the ſaid Kichard 12. Decembris anno 1654, pzelented to 
the ſaid Aicatidge in his turn one Richard Mantel his Clerk, 
who upon his Pzeſentation obtain'd the ſald Vicaridge, and was 
inagual poſſeſſion thereof , and fo being in poſſeſſion a Scacure 
was made the 2 5th. of April 1 2.of theKing fo2 confirmation aud e. 
ſtabliſhing of Piniſters in their Ecclefiaftick Poſicſions,ozdat- 
ned by any Eccleũlaſtu Perſons befoze the 25'h of December, 
then 1aft paſt: And that the (atd Richard Manfel! by vertue of the 
ſaivStatute was real and lawful lacunbent and icar of the ſaid 
Vicaridge, 

That the ſaid LozdWootron andMary his (life being (eiled of 
the (aid bird part of the ſald Manno and Kenozy afozeſaid fo; 
thcir ibves with rewainder,as afozeſaty, the iam Lozyd Woorron (g 
ſeile d dyed at Burton Baſſet afozelatd. 

That the ſaid Mary ſurvibed him, and was thereof ſole 
ſeiled leg term of her life by Survivozſhip And being thereof (o 
ſeiſed with Rewmainder,as afozelaid. 

The (aid Margaret married the ſaid john Tufron, and after the 
sth. day of Auguſt 22. Car 1. By a wilting under her hand and 
ſeal pꝛodut d in Court by the (aid john Tufron dated the ſame day 
and year appointed, that the (aid Fine leavyed as afozeſaid in the 
Ab. year of the Kiog ſhould be, and the Conuſees therein named 
fhould ſland ſeiſed of the ſaid third part, to the uſe of the (aid 
Margaret, and of the ſaid John Tufron foz term of his life, as by 
the laid wziting moze fully appears. 

By vertue of the ſald Fine and Statute of uſes, the remain- 
der of the (aid third part, after the death of the ſald Ma- 
ry belong'd to the ſaid Joby Tufton and Margaret foz term 
of the ſaid Johns lilt with remainder as afozeſatd, 

Chat the ſaid Mary being ſeiſed of the (atd third Part with re- 
mainder over as afozeſatd, the ſald Margaret at Burton Baſſet afoze- 
— — without tue of her body, and the (aſd John Tufron (ur- 

dect. 

Chat the ſaid Mary afterwards at Burton Baſſet afozeſaid dy- 
ed ſeiled of ſuch her Eftate, after whoſe death the (atd third part 
temain d to the ſatd John Tuſton, who was thereof ſeiſed foz term 
of his lite with remainder over to the Heirs of the Lozd Woot, 
ton. 

That the ſald Tuſton being (o ſeiſed in a Statute made at Weſt- 
minſter. begun the sth. day of May in the r 3th. pear of his reign 
and there continued until the r gth.of May in the 14th. year of his 
reign 2 It was among other things enacted, That Parſons, Vicars, 
and otherChurchmen being Incumbents of any Eccleſiaſtical Living 

| ſhould 


John Tufton Knight and Baronet verſ. 
Rich. Temple K t. of the Bath and Bar. altos. 


ſhould ſubſcribe the Declaration or Re it ion ſet forth in the aid 
AQ in manner as by the ſaĩdAct is recited(which is ſet ſorth at large 
in the Pleading) upon pain of forfeiring the ſaid Parſonage, Vica- 
ridge, or other Eccleſiaſtical Living, and to be ipſo fatFs deprived of 
the ſame, 

And the (aid Jobo Tufton in fac ſaith , that the ſaid Richard 
Manſell was in poſſeſſion of the latd Vicaridge of Burton Baſſet , 
aud did not, as by the Ac was required, ſubſcribe the (aid Decla- 
ration, whereby he ſtood ipſo facto depgived, and the (atd Vica- 
ridge became votd. 

That ſuch vacancy of the fatd Vicaridge is the third vacancy 
thereof, after the afozelaty Pyeſentation of the ſatd Lozpy Woor- 
ton, and therefoze it belongs to the (aid John Tuſton to pzeſent a 
fit Perſon to the (ame , and that the ſaid Biſhop, Richard Tem- 
ple and Chamberlayne do hinder him ſo todo to his damage of 


5 
be ſald Biſhop and Richard Temple plead in Bar. And 
firſt the ſald Biſhop, That he claims nothing, but as Ordi- 


nary. 

Then the ſaid Richard Temple ſaith, the ſaid Tuſton ought not 
to have his Action againſt him, and taking by Proceſtation, that 
the ſaid Tuſton was not ſeis d in his Demeſn,as of Freehold fog 
Term of his life ot the third part of the ſatd Mannot of Burton 
Baſſet , and of the third part of the (aid Rectory of Burton Baſſet 
afozeſatd, foz Plea ſaith, 

That he the aid Richard Temple was, and yet is, ſeiſed of the ſaid 
two parts of rhe ſaid Mannor , and of the Advowſon of the Vice» 
ridge of Burton Baſſet aforeſaid, as appertaining to the ſaid two parts 
of the ſaid Mannor in his Demeſue as of Fee, and righe, in the time 
of the King that now is, 

That being ſo ſeiſed the ſaid Vicaridge became void by the ſaid 
Deprivation of the ſaid Richard Manfell, by reaſon whereof he the 
ſaid Richard Temple, being ſeiſed of the ſaid Advowſan as afores 
aid, preſtnted to the ſaid Vicaridge, the ſaid Chamberlain, as was 
law ful for him, then traverſethabſque hoc, That one third Part of 
the Advowſon of the ſaid Vicaridge, namely to preſent a fit perſon 
to the ſame Vicaridge every third turn of the ſaid Vicaridge doth 
appertain to the ſaid one third part of the ſa d Mannor, and to the 
aid one third part of the Redtory Impropriate of Burton Baſſer, as 
the aid John Tufton hath alledg'd,which he is ready to aver, and de- 
mands Judgment. 

And the ſaid Chawberlaine the Clerk, taking by Proteſtat ion, 
that he doth not know any the * in the — 
3 


Fobn Taten Knight and Baronct verſ. 
Rich, Temple Kr.of the Bath, and Bar. & lies. 


true ; and taking alſo by Froteſtation, that befoze the (atv U1- 
catidge became votd by the Deprivation of the (atd Richard Mau- 
fell, and at the time it was ſo void, the ſald Richard Temple was, 
and yet is, ſeiſed of the (aid two parts of the ſaid Mannor, and 
of the Advowlon of the Uicarivge of the (aid Church of Burton 
Baſſer, as appertaining to the (atd two parts of the ſaid Man- 
nor in his Demeſne , as of Fee and right : And tog Plea ſaith, 

That he the ſaid Chamberlain is Vicar of the ſaid Vicaridge by 
the Preſentation of the ſaid Richard Temple, and was thereto ad- 
witted, inſtituted and inducted, 

Then traverſeth abſque hoc, That the aid Thomas Lord Wootton 
after the death of the ſaid John Reignalds, ſo as aforeſaid preſented 
to the ſaid Vicaridge , being void in his turn, the ſaid John Cragg, as 
the ſaid Tufron hath alledg'd,and demands Judgment. 

As to the Biſhops Plea, his excuſe is admitted, and the Plain- 
tiff hath Judgment with a ceſſat executio againſt him, and a 
Cit to admit idoncam perſonam to the Vicaridge non obſtante te- 
clamatione. 

To the Defendant Temples Plea the Plaintiff demurs, and the 
Defendant Temple zopng in Demurrer, 

To the Plea of Chamberlain the Incumbent the Plaintiff re. 
plys, That the ſald Thomas Lozd Wootron after the death of the 
ſaid John Reignalds Incumbent, as afozeſaid, pyeſented to the 
ſald Uicaridge then vacant in his turn as afozelaid,the ſald john 
Cragg , as the Plaintiff bath fozmerlyalleag'd , Et de hoc petit 
quod inquiratur per patriam, 

To which the Defendant Chamberlain doth not rejoyn any 
thing, noz joyns in iſſue, and therefoze the Plaintiff hath 
J t to recover his Preſentat ion, as againſt him, and a lit 
to the Biſhop non obſtante reclawatione , and to remove the De- 


fendant Chamberlainfrom the Vicaridge , notwithſtanding bis 
Admiſſion, Inſtitution and InduQion, but with a ceſſat execurio un- 
til the Plea be determined between the Plaintiff and the De- 
fendant Temple. 

THJS CASE in fac cannot be put ſhozter than as it hath 
been open d to be upon the Record; It being a — ſeveral 


Preſentations to the Vicaridge of Burton Baſſer,and of ſeveral ſup- 
pog'd Titles, ſo to pꝛeſent in the perſons , who pꝛeſented. 
The Queſtions therefoze in this Cale do atiſe from the cauſes 
of the Plaintiffs demurring to the Defendants Plea, which as bath 

been infiſted on, are two. 
1: The firſt is, That in a Quare Impedir Plaintiff and Defen- 
dant are both Actors, and either of them, as their right happens 
to 
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to fail out, may have a Mit to the Biſbop to admit his Clerk, 
of them muſt make out a ſuffictent Tt- 


Fo it will be unreaſonable , That a man ſhould have a zit 
to the Ordinary to admit his Clerk, who hath made no Title ap- 
pear to the Court, why it Gould be granted him 

That the Lav is clear, the Plaintiff in a Quare Impedic muſt 
in his Count alledg a Preſencation in himſe it, oꝭ thoſe from whom 
be claims, and that therefoze the Defendant ſhould likewiſe (o 


do. 

But in this Caſe the Defendant in his Plea hath alledged ng 
— n in any from whom he claims, 02 in bim- 
ſel 

2. The ſecond cauſe of Demurrer inſiſted on, is, That theDefen- 
dant hath by his Plea craverſed the appendency atledged in the 
Count of the third part of the Advowſon of the Vica- 
ridge of Burton Baſſer to the third part of the Manoor , and third 
part of the Rectory of Burton Baſſer, whereas he ought to have 
traver d the Preſentation alledged bp the Plaintiff in the 
Wootton, bp whom the Þ claims, and not the appen- 
mo And divers Authorities have been pzetended , that fo is 

1. Asto the firft cauſe of Demurrer: Jt is true, that in a Qua- 
re Imped it both P aintiff and Defendane map be Ado:s, and either 
bave a Wit to the Biſhop , as the right falls out to be. 

But it is not true, that both are always Actors in a Quare Im- 
pedi: : Foz if the Defendant hath pzeſented his Clerk , and he be 
admitted, inſtiruted and induced befoze the Quare Impedie 
bzought,ihe Defendant hath then no cauſe to have a CUzivto the 
Biſhop fo2 the doing of that which is already done; and conſe- 
— ſuch Caſe the Defendant is no Ador but a bare De- 

ne. 
When a man hath pzeſented, and his Clerk is inſtituted and 
inducted , he is at the end of his wo, and hathno moze to do 
than to keep what he hath gotten ; foz thereby he hath a full poſ- 
ſeſſion, which is Title ſufficient , if there be not a better. 

But the Painriff, who is torecover that which he hath not, 
muſt ſhem a good Title befoze he can recover,o2 he ſhall never a- 
void the Detendants poſſeſſion by chewing no Title, o an inſufft- 


cient, which is the ſame with none. 

It can be neither Law no Common Reaſon tog the Plaintiff to 
tell the Det / ndant. pou have no good Title,and thence to con 
clude theretoze J have. 
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T be Plaincifi muſt recover if at all by dis umu firength, and 
not by the Deſendants weakneſs, as ig w« {1 urg'o and citat:d in 
Digbies and Firzherberrs Caſe in the Lord Hobart. 

The Defendant bath a in his Pica a Title pro forma, 
and that he hath pzeſented by reaſon theteof , and that big Clerk 
is iaſtituted and induced, which is (uffictent toz the pzeſent and 
future ume. if no better Ticle be oppos'd to it, without alled- 


ging any other Pyeſentation in hmſcif , oz any from whom be 
claims. 


But if the Deſendant were out of poſſeſſion , as the Plaintiff 
ls. he muſt then make out a good Ticle, as the Platniiff now muſt, 
02 elſe the Defendant ould never have a Mit to the Biſbop to 
admit his Clerk; and in ſuch Caſe only it holds true, That che 
Defendavt is Actor as well as the Plaintiff. 

And in ſuch Caſe he is to alledg a Deilin of the Advowſoo, as 
the Plaiutiff muſt in himſelf, oz thole from whom he claims. 
which can never be done without alledging a (ſozmer Preſeacation, 
tbat being the any actual dc iſm of an Advowſon ; ſoꝭ the cauſt, 
why he ſhould pzeſent to the pzeſent vacancy. 

as the not alledging a fozmerPeſentation will be no ob- 
jtaion to the Defendants Title, beſides the Plaintiff bath alledg'd 
a Pꝛeſentation both in his Anceſtoz Sir Thomas Temple of Reig- 
ralds, and in of Manfei! Coz him, but I make no account 


of that, tog if the will rake advantage of a Title ad- 
mitted him by the be muſt take it as the Plaintiff gives 
the Defendant doth not. 


the Mannor of Burton Baſſer, and of a third part of theAdvowſon 
of the Vicaridge of Burton Baſſer, as appendant to the (aid : 


But the Defendane by his Plea ſaith he was ſeiſed in Fee of 2 
Parts of 3 of the ſaid „and of the intire Advowſon of 
the Vicaridge, as to the lame 2 parts, and ſs pꝛeſen- 
— which is Ticle than that admitted by the Plain- 


2. Fo the 2 cauſe of Demurrer, which is a point of moze 
difficulty, I take it (o Law, and (hall accopdingly pzove if, Thac 
when the Defendant traverſeth any part of the Plaiarifts Count or 
Declaration in a Quare Impedirt , it ought to be ſuch part,as is both 
inconſiſtent with the Defenclants Title, and bring found againſt the 
Plaintiff doth abſ.lutely deſtroy bis Title, ſoꝭ if it Both not (o,how- 
ever inconſiſtent it be with the Defendants Title, theTraverſe is not 
well taken, To 
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Co pzove this A wall make ule af 2 Caſes urg d Bar fo} 


the Plainziff : but rightly underfoad, are fully againſt 


clared, that be pzeſented ſuch a one bis Clerk, who was adwir- 

ted. inſtituted and inducted , and alter the Church became void, 
and be aught to pzelent, the Defendaut pleaded bis Anceſto2 was 
leis d of a Manar, to which the advo» kin was 28 and 
preſented, and that the Mapnor dt ſctuded to and that the 
Church deing void, he pzeſented and ttavet ſed. hoc, that 
the Adv ſon is tn grolg. 
It was adjudged , that the Defendant ought to have traver- 
ſed the Freſentatton, and not the Seiſin of the Advowſea in 


5 
CWhence it was iutert d. that in the pzcſent Caſe the Preſenta- 
tion allebg'd ought by like reaſon to haue been traverſed, and 
not the appendencyzfoz traverſing the appendency in this Caſe 
differs not from rraverting the Sciliq in groſ in that Cale. 


But the reaſon of that Judgment, when rightly underſtgod, 


beep lege, 
- The Plaine vlatif inthe Quore lapwih (28 the GaN Fonenes 
the bo-k) vw , that be was ſeis d of the 


is 
in 
in 


| Fo; wbich reaſon 
vowſoa, br gle bg 
celved , the Defennant 
Preſentation „ which was al 
the Adro» ſon , which was not 
But the Cale is the ſame , whether be did, 92 did not, alledg 
is his Declaration, that be was ſeis'd of the Advowſon in grolg 
pzeſented. 
Tn ſtill the Plajutiffs Pzeſentation was ts be traverſed by 
the Ockendant, and not bis being ſeis d in g'ofs, though it were 
true, that the Defendant, making Title by che appeadency of the 


Jdvowlon to big Manaor, the o was ablo- 


lutrly int oni ut with the appendency , gud ſpectoufly 
to be travcrled by the 


Defendant, 
But that trav-rſe left a Title in the Plaintiff not petroped, 
and ther ozc was ust goed. Foz 


The firs :© H. 7. f. 23. in aQuare lapedir the Plaintiff de. 8.7. £27. 


—— 


Fobn Tufton Knight and Baronet vert, 8 
10 Rich. Temple Kt. ol the Bath, and Bar & altos, 


Foz wh>ther the Plaintiff were (eiſed oz not of the Advow- 
ſon in grols , be pzelenting in the vacancy , and his Clerk be- 
ing admitted. inſtituted and induced, de thereby gained a good 
Title by Alutpation to pzelent , when the Church became next 
vold. 

And that is the true reaſon in that Caſe, why the pzelentation 
which made thePlaintiffs immediate Title to pzelent again,. was 

| to be traverſed , and not his Seiſin in grols of the Avvowlon , 
1 which was not material , when his Uſurpation gave dim a Tt- 
tle, though de were not lets'd in grols befoze bis Ulurpatt- 


on. 
Ander.i Pat Th next Caſe I wall uſe is as good authozity out of the new 
f. 255. P-27%- Books as the other was out of the old. It is the Lord Buckhurſts 
Caſe repozted io the firſt part of the L- Anderſon, 
Che L.Buckhur(t bzought a Quare Impedic againſt the Biſbop 
of Chicheſter and T. Bickley foz diſturbing him to pyeſent to the 
Vicaridge of Weſtfield , and declared that the Advo ſon of the 
Vicaridge appettain d to the ReGory of Weltficld, whereof he wag 
ſeiſed in Fee, and pzeſented Maurice Sackvil his Clerk, who was 
thereto admitted. inſtituted and inducted, that the Vicaridge was 
a Vicaridge with Cure of the annual value of 8 |. And that the 
ſald Sackvil another Benefice with Cure, by reaſon 
whereof, and of the Statute of 21 H.$. the Vicaridge became 
— and he pzeſented and was diſturbed by the Defen- 
1 nes- 
The Biſhop pleaded, that befoze the uit purchaſed one Ri- 
Pzedeceſſo;, 


chard Biſhop of Chicheſter, his was ſeiſed of the Ad- 
vowſon of the ſald Vicaridge in Fee as in groſs, and collated to 
the ſald Aicatidge being vold. one Maurice Ferkley , who was 
induced thereto, andthe ſald Richard the pzeſent Biſbop 
was made Biſhop, and became ſeiſed of the Advowſon, and the 
Church became void by the (aid Sackvil's taking another Bene- 
fice with Cure, and he collated the laid Bicklcy the other De- 
fendaat, and traverſed abſque hoc, that the Advowſon of the aid 
Vicaridge pertained to the Redtory of Weſtficld modo & for- 
ma, asthe Plaincff alledg'd, And Bickley, the other Deſendant, 
pleaded the ſame Plea. 

Upon theſe Pleas it was dewurred , becauſe the traverſe to 
the Appendency was not good, as was alit dged, and after much 
— and many Caſes cited. where the Appendency was 
traver . 

The Court reſolved the appeadency was not traverſable in 
the Cale, no was it matertal, whether the Advowſon were ap- 

pendant 


| 
l 
} 
| 
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pendant oz in groſs, as the book ts erpzeſs,fo as nothing could 

be traverſable in the Caſe then, but the Lozd Buckhurſts Pzeſen- 

tation, which after the 1nduG&10n of his Clerk, though it were by 

Alurpation made him a good Luc to pzefent, when the Uica- 

ridge became next void. . 
dente it follows, that if the Defendant could not traverſe 

the L. Buckburſts Pꝛieſentation of Sackvil , which was bis tmme- 

diate Ticle , the Defendant was remedileſs , but by a Cit of 

Droit d'Advowſon, 

And in the reſolution of this Caſe of the L.Buckbuſt,the Caſe 
N of 10 H.7, befoze cited was pzincipally relyed on, as 
£ the Judgment which it fully doth, it being adjudged foz the came 
t reaſon there, that the Seiſin in Fee of the Advowſon in groſs 
1 — Ko — Pteſentation was, as — 
judged , that the appendency was not traverſab 
the Defendant, but the Preſentation. | 

And by the way J obſerve, that in the Repozt of the Lozd Hobart-Dig- 
Buckhurſt's Caſe it is admitted, that the Plaintiff in the Caſe ***<*" 
of 10 H.7. did count, that he was (eiled of the Advowſon in groſs 
and preſented , whereas I noted the Oziginal Cafe in the Book 
is, that he counted only upon his „and mobabiy 
it was lo foz the reaſons given inDigbiesCaſe by the Lod Hobart, 
that a bare Pzeſentment is only militant, when ſo alledged by 
the Plaintif,and may be in ſuch a Caſe, as may pzove the De- 
fendant to have right of pzeſenting at the pzeſent avoidance,if no 
right be alledged by the Plaintiff, why he ſhould pzeſent, 

CAhence J collen, that in both theſe caſes of 10 H.7. and this 
of the L. Buckburſts, though there were a manifeſt inconſiſtency 
in the firſt Caſe between the Plaintiffs Count, that he was leiſed 
of the Advowſon in groſs,and pzeſented, and the Defendancs Ti- 
tle, that he was ſeiſed of a Mannor, to which the Advowſon wag 
appendant ; fog it was impoſſible it ſhould be appendant og the 
Deſendant, and in groſs (oz the Plaintiff, 

And in the L. Buckbhurſts Caſe, who counted that he was ſeiſeꝭ 
of the ReGory of Weſtfield , to which the Advowſon of the Vica- 
ridge beſong d, andthe Ocfendant made Ticle, that he was ſef- 
fed of the Advowſon in groſs , which Titles were dircaly inconfl- 
ſtent, yet neither the Seiſin in groſs in the firſt Cale, nog the ap- 
pendency in the laſt Caſe were traverſable, but the Pzeſentation 
of the Plaintiffs in both, which made their immediate Titles to 
preſent at the next avoidance, whether there were a Deiſin in 
groſs, 0} anappendency og not, when they firſt preſented, 


— — — 
— . on. _ 
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as in theſe 2 Caſcs the true reaſon of the Law appears, why 
the Seiſin in groſs of the Advowſon, no the appendency of the 
Advowſon alledged by the Plaintiffs were not traverſable,but on- 
ly the Preſentation. 

By theſe Caſes the Lozd Hobarrs ſctuple in Digbies Caſe is 
ſatisfied, where be thinks , that if a man bath gained a Title by 
Cifurpation at the next avoidance, he muſt not det late, that he was 
ſeiſen in Fee, fozmeriy of the Abvowſon , and ned; but 
muſt declare (pectally of the true Patrons fozmer Pyeſentation, 
and then the Church becomiug votd, that himſelf pzeſented, left 
otherwiſe be declaring , that he was ſeiſed of the Advowſon in 
Fee, the Defendant ould trice him by traverſing bis Seiſin, 
which was faiſr,when in truth he had a right to pꝛeſent by Aut 
patian , fo2 by theſe Caſes it is clear, that the Seifin in groſs, 
no2 appenden i are traverſable, though alledged by the ÞPlatn- 
tiff, when he hath gained a Title by Uſurpation, but the Preſenta- 
tion ought to be traverſed. 

JI ſhall toz clearing this Learning ſhew in the next place,when 
the Seiſin in „or appendency of the Advowſon alledged by 
any Plaintiff in his Count is traverſable by the Defendant, and not 
the Preſentation , and the true reaſon of the dificrence. 

Jn a Quace lwpedir, the Plaintiff declared, that I. S. was ſet- 
ſed in Fee of a Manoor, to which the Advowſon was appendant, 
and pzeſented, and after infeoffed the Plaintiff of the Mannor , 
whereby he became leiſed, until the Defendant diſleiſed him. and 
during the Diſſeiſin, the Church became vold, and the Defendant 
preſented, the Plaintiff entred into the Mannor , and fo recon- 
tinued the Advowſon, and the Church is again become void, 
whereby the Plaintiff ought to pzeſent. 

The Defendant pleads,that a ciranger was ſciſed of 4 Acres of 
Land, to which the &dvowſco is appendant , aud pzeſented and 
of the four acres infeoffed the Defendant, and the Church being 
vold it belongs to the Defendant to preſent, and takes a Traverſe 
abſque hoc, that he diſſeiſed the Plaintiff of the Mannor. 

This Traverſe was adjudged not good; foz the diſſciſin,0z not 
dieiſin of the Mannor wag not material to intitle the Platntiff 
to the Quare Impedit ; but all his Title was by the appendency of 
the Advowſon to the Mannor, aud theretoze the Traverſe ought 
to have been, and wag ſo reſolved to the appendency , which de- 
ſtroyed the Plaintiffs intite Title to pzeſent, and allo inconſiſtent 
with the Defendants appendency of the Ad vo ſon to big four 

I 


 — 
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Ichali only put one Caſe moze to the ſame purpoſe out of the 
new Books repozted by the Lozd Hobart. 


Sir Henry Gawdy Rt. Hought a Quare Impedir againſt the Arch- Sir Hen.Gau» 


Biſhop of Canterbury, SirWilliam Bird, and Humfrey RoneClerk, — — 


and declared that Sir Rich. Southwell was ſeiſed of theMannor of 
Popenbo in Norfolk, to which the Advowſon was appendant and 
pzeſented, and his Clerk was tnftituted and induced, that South- 
well bargained and (old the anno to one Barow , who being 
ſeiſed, the Church became void by the death of Southwels In- 
cumbent , and fo continued fo2 etghteen months, whereby the 
Queen fn default of the Patron. Ordinary and Metropolitan ꝑeſen · 
ted by Lapſe one Snell, then by mea Conveyances derives the 
Mannor to which the Avvowſon ts appendant to himſelf,and that 
by the death of Snell it belongs to him to pʒeſent, and is viſtur- 
bed by the Defendants, 

The 4:chbiſhop claims nothing, but as Ordinary, Sede vacan- 
te of the Biſhop of Norwich, 

Sir William pleaded ne diſturba pas. 

And Rone the pe ent Incumben: pleaded, that he was Parſon 
by the Kings and long befoze Sourhwel! hay 
any thing in the Mannor Queen Eliz, was (rifed of the Advowſon 
in groſs in right of the Crown, and peſented Swell; that the 
Advowſon deſcended to Ring Jawes by the death of theQueenzand 
he being ſeiſed , the Church becoming votd by Swell death, pur. 
ſented the pzeſent Incumbent, who was inſtituted and indu- 
cd. 

And traverſed abſque hoc, that the Advowſon was appendant to 
the Mannor of Popenho, and thereupon Iſſue was joined, 

Jn this Caſe alſo the Traverſe of the append by the De- 
kendant was clearly good, and ſo admitted, oz the Plaintiff Gau- 
dy had no moge, noz other Title to pzeſent than by the appenden- 
cy of the Advowſon to the Mannor , and the Incumbents death, 
and the appendency to the Mannor was inconſiſtent with the De- 
fendants Title by the Advowſon's being in groſs. 

Thele two laſt Caſes fully pzove the Rule by me taken, and 
which will conclude the Caſe in queſtion, that the Traverſe is well 
taken to the Appendency of the Advowſon , when it is all the Plain- 
riffs Title to preſent , and is inconſiſtent with the Defendants. 

But in this Caſe of Candy, the Jury found ly, that 
Sourhwell was ſeiſed of the Mannor with the Avvo appendant 
and peeſented, and that the Incumbent dying 2 Feb. 1388. the 
Queen the 1 5th.of Feb. in the ſame year peſented Snell to the 
Church then vold, per mortem * ultimi Incumbentis ibidem 

TICIN'EM, 


Cale 
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vacantem. Et ad noſtram Præſentat ionem jure prerogative Coro- 
nz noſtræ Angliæ ſpectantem, and het Clerk inſtituted by Letters 
of Inſlitution, running per Dominam Reginam veram & indubi- 
tatam, ut dicitur, patronam. 

And after the death of Snell, King James pzeſented Rone in 
theſe wozds, ad noſtram ptæ ſentationem, five ex pleno jure, ſive per 
Japſum tewporis , ſive alio quocunque modo fpeAantiew : and te. 
ferr'd to the Court , whether the Advowſon were appendant to 
the Mannor 02 not; Jt was adjudged. 

1. That the advowſon remained appendant notwithſtanding 
the ns Preſentation, 

2. That her Preſentat ĩon could not be by Lapſe, ſo het Pꝛeſen- 
tation and Inſtitution and Induction were in the ſame month of 
Febr. wherein the voldance was. 

3. It theQueen had pzeſented by Lapſe it had made no ſeverance 


of the Advowſon. 

4- That the Preſentation made noCllurpation,becauſe 
the pzelented,as g che had a Title in right of her Crown, 
as appeared by the fozm of her Pzeſentation, which is very re- 
markable, and therefoze her ntation was meerly vold; 
loʒ it hall not be intended, the Queen took away anothers right 
againſt her own will and declared intention. 

3. Fog the ſame rraſan King James his Preſentation of Rope, 
the ſozm of his Preſentation ſuppoſed he had a good Title, 
when he had none, was alſo vold: and this agrees with the Re- 
ſolution in Greens C. the 6th. Rep. that the Queens Pꝛelentation 
made as by Lapſe,when ſhe had no ſuch Title to pzeſent by lapſe, 
but another Title either in right of her Crown, oz by Simony, oz 
ſome other wap, was bold, becauſe ſhe was miſtaken in her pze- 
ſentation : So it ſhe pzeſents by realou of ſome ſuppoſed Title 
in her Letters of pzeſentation , when indeed ſhe had no Title at 
all the Pzeſentation is meerly void, and though ſuch Pzeſenta- 
tion make a plenarty , ſo as to avoid Lapſe , pet the right Pa 
tron is not out of poſlefſion , but may pzeſent 7 years after, and 
if bis Clark be induced, the fozmer pzeſentee is immediately 


Þence it is to be noted as a point very obſervable in thigLear- 
ning, that though the King may preſent by Uſurpation, yet he ſhall 
never preſent by Uſurpation if in the Letters of Preſentation, he 
preſent by ſome Title which he hath got ; but if he preſent gene- 
rally, making no Title at all by his Preſentation , and his Clerk be 
received, and dyes, he hath gaived a Title by Uſurpation. 
But if the King declare in a Quare Iwpcdir, that be was lei- 
led 


who 
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ſed of the Advowſon in grols, oz ag appendant to a Mannor and 
pzcſented , if he had pzeſented befoze by Uſurpation, the Deſen- 
dant (hall not crav:rſc his Sciſin of the Advon ſun op appendency 
at all. 

Do is it in the Caſe of a Common Perſon alſo, as appears in 
the end of the Cale, 0 H. 7. where it is ſaid. Jt was agreed by 
the Court, that if the Platntiff entitle himſelf to an Advowſon, 
as appendunt to a Mannor , and ſhcweth a pzeſentment, as ap- 
pendant (fo; (0 are the woda) and the Defendant (:ws another 
Preſcentment, without that that the Advowſon is appendanr, this 
Traverſe is good, fo? if it be not appendant, as the Plaincif} 
declares, it is (ufficient to deſtroy his Declaration; aud lo there 
both are traveriable, but othcrwile, as the Caſe is here, viz. the 
pzincipal Cale firſt cited 

I conceive the meaning clearly to be that in the pzincipal caſe, 
the Dciſin in gross of the Adv + ſon alledged in the Declaration 
was not traverſable , but the p2ef-ntation , which might be by 
Uſurpation, and made a good T ile, though the Plaintiff were 
not ſeiſed in proſs of the Advous ſon. 

But if the Plaintiff declare the Advowſon to be appendant 
to a Manno, and withal ſets fozth in his Declaration the Lercers 
of Preſem ation to the Church ag appendant, there the Defendant 
map traverſe either the appendency 02 the Preſentat ion fog though 
the Advowſon were appendant, pct if the Plaintiff pꝛeſented not, 
be had no Ticle. 

Uhence J inter, that if the Plainriff had only counted a Seiſin 
of the Mannor , to which the Advowſon was appendant without 
ſhewing the pzceſentment to be to the Church by vertue of the ap- 
pencenc» ; the rraverſe of the appendency had not been good, but 
it miſt have been of the preſenta ion, which might have been by 
Uſurparion, notwithſtanding the alledging barely of the appen- 
dency, as io tt ſolve d befoze in the point in the Lozd Buckhurſts 
Cale in Ander ſ n. and in the pꝛinc pal Cale of 1 H.7. 

But when the Coun: ts of the appencency of the Advowſon, 
and allo of the Preſentation to it as appendane there, there could 
be no Uſurpa on according to the Reſoiurions in Sir Henry Gau- 
dies Caſe inthe Loꝛd Hobarr befoze cited, and in Greens Caſe 
inthe eh Report of the Lord Cork, 

And the nat obſerviag of this difference made the Reporrer 
at the end of th L. Buckhurſts Caſe den this latter part of the 
Cab in o 4.5, becauſe it was clearly againſt the reaſon of the 
painctioal Cat tn c H. 7. and againſt the Reſolucicn of the L. 
Buckburſts Tale, if the wozds of chewing the pzeſentment to 

D 2 have 
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8 H.6Firzh, 
Quare Imped, 
nul. 77. 


Crook 2. Car- 
6. Sir Greg: 
Fenner verl. 

Nicholſon & 
Patield. 


have been as appendant had been omitted in the Cale, 

But thoſe wozvs make the latter C ale in 1 H. . craaiy to a 
gree with the Judgments both in Sir Henry Gaudies Cafe in Het, 
aud Greeas Cale in the eth. Rep. 

To the 4 firſt Caſes may be added the Cale of 15. H. 6. where 
the Plaintiff counts in a Quare Impedir, that his Anceſtor was (ct- 
ſed of a Mannor , to whichthe Advowſon ig appendanr, and pꝛe- 
ſented and dyed, and that the Mannor deſcended to the Plainuff, 
and the Church became void, whereby he ought to pzelent: the 
Dcfendant pleads, that long after the Freſentation alleged by 
the Platntiff.the Defendant was ſciſed of the Advowſon in Fee, 
and pzeſented ſuch a one, and after the Church became void. and 
he pꝛelented the pzeſcnt locumbenr , and this Plea was allowed 
a good plea by the Court, without anſwering to the appenden- 
cy alledged by the Plaintiff, which was in effect avoided by the 
Defendants Preſentation after : And in thisCale the Plaintiff was 
without remedy , unleſs he could traverſe the Preientat ion alled- 
ged by the Defendant,otherwile than by bhisCU2it of Droit d Ad- 
von jon. 

As alſo the Caſe in Crook. Ik the Plaintiff make Title to pyc- 

ſent, as being ſeiſed of an Advowſon in groſs, og as appendant, 
and the Defendant make Title, as pzeſented by reaſon of a Sti 
montacal pzeſentation made by the Plainrifi,and thereby a Dt vo- 
lution to pzeſent to the King,under whom theDefendant claims, 
becauſe the Defendant doth admit the Advowſon to be in grols oz 
appendant in the plaintif,and that neither ol them is inconſiſtent 
with the Title, made by the Defendant, he ſhall not traverſe the 
deiſin in groſ+,no2 the appendency ; but becauſe ſomewhat elſe is 
neceſſary to gibe the plaintiff right to pʒeſent, that is the vacan- 
cy of the Church, either by death oz reſignation og deprivation, 
which the plaintiff muſt alledg , and which are inconſiſtent with 
the Deſendants Title, who clatms not by vacancy, by death, reſig- 
nation 02 deprivation, but by the Simony ; thercfoze he (hall tra- 
verſe the vacancy alledged either by death, reſignat ion 02 de priva- 
tion, as the Caſe falls out, without one of which the plaintiff 
makes no Title, and it the pzeſent vacancy be by either of them, 
the Defendant hath no Tic e. 

Now to apply theſeCaſes tothe qutſtion befoze us, whether 
the Defendant ſhould have traverſed the Preſentat ion of the Lozd 
Wootton alledg'd by the plaintiff, oz the appendency (which he 
bath done) to the third Parr of the Mannor, and third Part of the 
Recozy of Burton Baſſer, Jt ſeems clear, That in all Caſes of 
Quare Impedits , the Defendant may ſafely traverſe the Preſentati- 
on 
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on alledped in the Plaintiffs Count, if the matter of fa will admit 
him ſo to do: foz the Plainriff hath no Title without alledging a 
Preſentation fn him(e!f, his Anceſtor, ozthole from whom he claims 
the Advowlon ; but the Defendant muſt not traverſe (that is deny) 
the Preſentation alledged, when there was a Preſentation, for then 
the iſſue muſt be found againſt him. 

be L 02d Wootton therefoze having pz:ſented, by what right 
ſotver it was, there was no traverſing his Preſentation, 

But by what right ſocver the Lozd Woorron preſented the 
Plaintiff hath no right to patſent. unleſs the Logy Woottons Pre- 
ſentat ion were by the appeudency to the third part of the manoor, 
foz he deriving no title to the Advowſon as in groſs, no2 any o- 
ther wap, but as belonging to the third part of the Mannor, 
which he derives from the Lozd Wootron : Therefoze nothing is 
traverlable by the Defendant but the appendency, which, if found 
againſt the Plaint iff, he hath no colour of Title, 


25 H.. c. 21. 


Paſc. 19. Car. 2. Rot. 484. CB. 


Henry Edes Plaintiff in a Quare Inpedit againſt Walter Bi- 
ſhop of Oxford. 


Vat he was, and is, (ciſcd of the Advowſon of the Church 
of Chymer in groſs,in Fee, and thereto pzeſented Will. Paul 
his Clerk, who was inftitutcd and induced accozdingly, That af 
ter the Church becoming votd, and ſo remaining by the death of 
the lald William Paul, and it belongs to him to pꝛeſent, be is 
bindzed by the Deſendant. 

The ſaid Biſhop by Proteſtat ion, faping the Church did not 
become void by death of the (aid William Faul, pleads that che 
ſaid Church was full of the ſaid Paul. 

T he (aid W. paul was created Biſhop of Oxford, whereby the 
ſaid Church became vold and the right of pꝛeſentation devolv d 
to the King by Prerogative. 

Then pleads the clauſe of the A8 of 2< H.S. which impowys 
the Archbiſhop of Canterbury to give faculties and diſpenſations 
as the Pope did at large. 

That after and befoze the uit purchaſed Decimo of the King 
the (atd William Paul dyed at Oxford, 

Chat after his death,the Defendant was elected Biſhop of Ox- 
ford, and aftcr and befoze the Writ purchaſed,viz. the 27.0f No- 
vember 1665. Gilbert now Archbiſhop of Canterbury and Primate 
of all England by his Letters of Diſpenſation accopding to the 
ſaid a&, and direcned to the ſatd Walter, the Defendant, now 
Biſbop, under his Sca! then elect, and upon the Biſhops petition 
of the means of his Biſhoprick. 

Graciouſly diſpenſed with him rogether with his Biſhoprick,che 
ReGory of Whitney in the Dioceſs and County of Oxford, which 
he then enjoyed; and the ReGory of Chymer aforeſaid, which he 
by the Kings favour hoped ſhortly to have, tu receive, hold, retain and 
poſſeſs in am, as long as he lived and continued Biſhop of 
Oxford, with,or without Inſticurion and Induction, or other ſolem- 
nity Canonical, and to rake and receive the profits to his own uſe 
without Reſidence, Quantum in eodem Archiepiſcopo fuit, & jura 
regni paterentur. 


The 
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The Letters of Diſpenſation not to be effeftual without the Kings 
Confirmation, 

That the King after the 28 of Novewb. 1 7. of his Reign under 
the great Seal tothe ſaid Church, ſo void by Ceſſion, pzeſented 
the Defendant, then as afozelaid, Biſhop Eled, and after, that 
is, the 28. of Novemb. 17. Car. z. the King by his Letters Patents 
under the great Seal. dated the ſame day and year, and duly tn- 
rolled in the Chancery accozding to 25 H. 8. did confirm the 
ters of and that the ſaid Biſhop might enjoy all 
things contained in them accozding to the fozm and effect there- 
of with clauſes of non obſtante aliquo Statuto, or other mat- 


ter. 
Then averrs,that the caule of Diſpenſation was not contrary 
to the wozd of God, and that the Pope in H.$,cime did uſeto grant 
the 1 the Kings Subjects, which he is ready to 
averr,&c. 

The Plaintiff replys, That true it is William Paul Prædidt. mas 
elected Biſhop of Oxford, being Incumbent of Chymer, but that 
after his election, and befoze his creation, he 2 Decemb, i 663,0b- 
tained Letters of the Archbiſhop under bis ſeal of Faculties fog 
cauſes therein mentioned of Diſpenſation to hold the Church of 
Brighewell , and the ReGory of Chymer, both which he then law. 
fully had, and to retain the ſame with his Biſhoprick, after bis 
conlecration c. durant. vita ſua natural. & Incumbenti4 ſud in E- 
piſcopatu ptædict. & quamdiu eidem Epiſcopatui præeſſet. 

The king o. Decemb. i 5. of his tetn confirmed the Letters Pa- 
tents — the great Seal with non obſtante accozding to theOrdi- 
nary form, 

36. Decemb.i g. Cat. a. was created Biſhop. | 
A pon this Replication the Defendant dewurs, and the Plaintiff 
joyns in Demurrer. 

— the Defendant doth not ſhew to whom he was pꝛeſen⸗ 

He doth not ſay, that he enter d by vertue of the Preſentation 
of the King in Chymer, 

. In — it appears. upon this Recoꝛd. I take 

grant . 

1. If a perſon Incumbent of one oz moe Benefices with 
Cure be conſecrated Biſhop, all his benefices are ipſo fafio 
vold. 

2, Apon ſuch voldante the King, and not the Patron is to pze- 
ſent to the benefices ſo void by Ceſſion, 


„ That 
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3, Chat any Diſpenſarion after the Conſecration comes too 
late to pzevent the Voidance, 

4. Chat the Popecould foxmerly, and the Arch-biſbop now, 
can ſufficiently diſpenſe lo a Plurality by 25 H. 8. 

I ſhall therefoze firſt make one general Queſtion upon the 


Cale ag it appears. 
Whither Hi Pasl, Rector of Cher, and elected Biſhop of 


_—_— and before his Conſtecration diſpenſed with by the Arch- 
biſhop to retain his aid Rectory with the Biſhoprick, and having 
the ſaid Letters of Diſpenſation confirmed by the King,and inroll'd 
Mods & forma prout by the Record, did not by virtue of the ſaid 
Diſpenſation and Confirmation prevent the voidance of his ſaid Re- 
Qory by Ceſſion upon his Conſecration ? 

Fo it he did, the ReQory became not vold until his death, and 
dy hig death the Plaintiff being Patron, hath right to pꝛeſent. 

Co determine the Genera! Queſtion, J (hall make thele 
Queſtions, as ariſing out of it 

1. (Whether any Diſpenſation, as this Caſe is, be effecual 
to pʒevent an avolbance after Conſecration ? 

2. Whether the Archbiſhop bath power, with the King's 
Confirmation, to grant ſuch a Diſpenſation ? 

3. Uhether this Diſpenfation in particular be ſufficient to 
. voidance of Chymer after Conſecration of the late Wil. 

iam Paul. 

1. This Caſe differs from the Biſhop of Offory's Caſe in Stz 
J. Davies's Reports, who had a faculty accipere in Commendam 
with odd power, and executed it by collating himſelf into a Lt- 
ving void by Lapſe. 

2. Jt varies from the Caſe of Colt and Glover in the Lozd 
Hobarts Reports, and the Diſpenſation there to the Biſhop elec 
of Lichfield and Coventry, which was to retain one Benefice 
which he had; and propria authoritate capere & apprendere as 
many as he could,under a certain value. 

T he defects of that Diſpenſation are numerous, and excellent - 
1 by the Lord Hobart in that Caſe of Colt and Glover, 

ut in our Caſe there is no affinity with the defeas of thoſe 
— but is barely to retain what legally was had be- 
Oe. 
An locumbent of a Church with cure being conſecrated Bi- 
— rg bis Living was votd by the Law of the Land ; therrfoze 
17H. . d the Pope could not pzevent the voldance after conſecration, foz 
N then the Pope could change the Law of the Land, and if the 
lie f. 353. Pope could not, the Archbiſhop cannot. 


ob.111H4 4h 
60. P. per Kill. The 
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The better opinion of that Book 11 H. 4. is contrary, and Aoſw, r. 


ſo agreed to be in the Iriſh Caſe of Commendams, and Rolls his 
opinion is grounded only upon 11 H. 4. 

It an Incumbent with cure take another Benefice with cure, 
the firſt is vold by the Law of the Land, and the Patron hath right 
to pzeſent ; therefoze the Pope could not grant a Diſpenſation, 
nog the Arch-biſhop now can, to hold a Pluralicy, fox that were 
to alter the Law of the Land, and to pzejudice the Patron, But 
the Law was and is otherwiſe, therefoze that reaſon concludes 
not in the caſe of a Biſhop. 


A ſecond reaſon in that caſe of 1 H. 4. is. that ſuch aDiſpenſaci- Obj. 3. 
on cannot pzevent the avoidance, becauſe there is no uſe of it H.4f59bi 
until Conſecrationz foz befoze the Incumbent retatns his Living ** "+ 


without any Diſpenſat ion, and when conſecrated, his 
are vold. and then it is too late to diſpenſe as is agreed. 


This reaſon is as effecual againſt a Diſpenſation fog @ Plura- Anſw: 2: 


liry, fc2 befoze a man takes a ſecond Living, there can be no uſe 
of it, and after bythisreaſon it comes too late, foz the Patron 
bath right to pꝛeſent. 

It was in that great Caſe endeavoured to avoſd the 
of this Argument by ſaytng the Diſpenſations incaſes of plura- 
lity were not altke with that of retaining the fozmer Benefice , 
when the Incumbent was created Biſhop , becauſe in the caſe 
of Plurality there was no dual voidance, and conſequently no 
title to the Patron to peſent befoze Deprivation, and that the Di- 
ſpenſation pzevented the Deprivation, which was a Spiritual Act, 

nlequent only 


wherewith the Patron had nat to do, and by a Co 
It is reſolv'd in Holland's Caſe, Digby's Caſe, and many o- 


pt vented the voidance. 


Inſtitured in a ſecond Living without deprivarion , and that the 


thers, that the Patron may pꝛeſent aſſoon as the Incumbent ig I Rep 
4+ Rep. 


Law was anctently ſo, therefoze that evaſion is not material. 
Another anſwer hath been likewiſe offered, and paſſeth in the 

New Books fog current, that in the caſe of Pluralities the 

votdance is by the Canon Law, and therefoze may be 

with by the lame Law, but in the caſe of a Biſhop made, the 

vatvance is by the Common Law. 

Tf Canon Law be made part of the Law of this Land, then is 
it as much the Law of the Land, and as well, and by the ſame 
Authozity, as any other part of the Law of the Land. And if 
it be not made the Law of the Land, then hath it no moge effect 


than a Law of Utopia, therefoze the Canon Law in force here is 
Law of the Land. 
C Be 
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11H. 4 £605. 
DaRep.f.S1. 
a, & f. 6 8. b. 


Obj. 3. 


11H. 477. 


per Hill. 


Anſw. 


ba Rep, $o, The Redtories of 


b. 


Selden, Nit. 


Bt ſides their meaning is to be learn'd, who (ay, an locum- 


bents Benefice, made & Biſhop, is void by the Common Law, and 
not by the Canon Law, 
11 H. 4 are, (who was then Chief Juftice.) 


The wozds of Thyrniog in that caſe 
1 ſuppoſe that when a man Benefic'd is made a Biſhop, it is by 


the Law of holy Church that his Benefice becomes void, and the 
ſame Law which gives the voidance may cauſe that it ſhall! not be 
void, and that concerns the power of the Apoſtle. The Common 
Law doth not 


p20hibit Pluralities, nog make a voidance of his 
Benefice when the Incumbent ig Biſbop, but the ancient Eccleſi- 


aſtical Law of England. 


It is a Contradidion that the Incumbent being the Biſhops 


Subject, and the Biſbop his Soveraign, ould be united: the 
Servant, qua Servant, may as well be Maſter, the Tenant , qua 


Tenant Loꝛd, the Deputy the Deputor, the Delegator the Dela- 
gated, which is impoſiible, 

It is a Contravigton that a perſon Sut ect, being ſo ſhould 
not be ut ect, but no contradict ion that a perſon Subject ſhould 
ceaſe to be ſo ; the ſubjeRicn of the Incumbent ceaſeth when 
the ReGory is in the Biſhop ; the Deputy is not when the princi- 
pal Officer execute: the office in pttſon. and relation of Lord and 
Tenant d. when the Lord occupies the Land himſe it. 

If an Ad of Parliamenc ſhould enable every Biſbop to hold his 
fozmer Benefices, no contradiction would follow, noz doth now 


by the Diſpenſation. 

And note, all theſe Reaſons deny the 4 — formerly , 
the Arch-biſhops nom, and the King's alſo; tog they are not 
Reaſons againft the power of the party diſpenſing, but that the 
Subject matter is capable of no diſpenſation. 

There is no inconſiftence fox a Biſhop to be an lacumbent, fo2 
he is a Spiritual Corporation, and being Patron of a Living, 
might and map have it appzopziate , that is, to be foz him and 
his Succeſſors perpetual Incumbents. 
| axe and Hambleden are appropriate 44 
Menſem of the Biſhop of Wizchefter , and many others in England 
and Ireland (5 appropriated, 

Every Biſbop, many hundreds of years after Chriſt, was uni ver- 


of Tir gta Incumbent of his Dioceſs, received all the profits which were 
bur Offerings of Devotionz out of which he paid the Salaries of 
ſuch as officiated under him, as Deacons or Curates in places ap- 
pointed, 
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c.9.par. A.. 
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Second Queſtion, CUbether the Pope fozmerly uſed to di- Queſt, 2. 
ſpenſe in ſuch a caſe, and conſequently the Arch-biſhop 
now can by the Stat. of 25 H. &. c. a ? 

r. Che particular diſpenſation granted tu the Biſhop of St. 
Davies in 11 H. 4. is a full inflance,noz was it in the Argument 
of that caſe inſiſted , that the Pope could not diſpenſe with a 
Biſhop to retain oz teceive a Benefice. But the ſole Queſtion 
was, Whether (in that particular caſe , becauſe the Benefice 
to be retain'd belong d to the pzeſentation of a Church-man , 
viz. the Biſhop of Salisbury) the Diſpenlation did not amount 
to a proviſion, and ſo was within the Statute of Proviſions, 25 
E. 3. 
2. By the Statute of 28 H. S. it appears the Biſhop of Rome 8 H.. 04 
did grant Faculties and Diſpenſat ions to the King's Subjects, as 
Pluralities, Unions, Tryalities, Appropriations, Commendaws , 
Exemptions; where Commendams are enumerated: and by that 
A all granted by the Pope are made void, but to be renew'd in 
the Chancery. 

3. Pꝛocuting Commendams were ſo frequent in Ireland , that 7 E.. 

a ſpecial aa of Parliament was there made 7 E. 4. again all 
ſuch as ſhould purchaſe Bulls ſo any Commendam, to put them 
out of the Kings protection, 

4. A Baſtard initicured and inducted befoge Deprivation, d Se- i H 478. 
cular Pꝛieſi befoze he became regular, whereof many were in & 6. 
England (and Thyrning (atith he knew that Edmond Monk of . H 
Berry, who was with Edward the Third, he d many Benefices though 
a Monk) and Pluralities were ordinarily diſpenſed with by 
Pope. 

g. Hankford ſaith he hath ſeen that the ſame man was Abbot 11 H. 38. 
of Glaſtenbury, and Biſhop of another Church ſimul & ſemel. 

Horton, The Pope may grant that one man map hold three 11 H4.f76a. 
Biſhopricks at a time, which Hankford agreed, it with conſent 
of the Patrons : Foz if without their conſent, it was not diſpen- 
ſing to hold them, but granting away the property of the Pa- 
trons, which a Diſpenſation could not. 

Henry Beaufort, Uncle to Henry the Sixth, had a Diſpenſation Da.Rep. H 
to retain the Biſhoprick of Wincheſter, being Cardinal, but it 7> 
was ineffectual, becauſe obtained after he was Cardinal. 

Cardinal Woolſey obtained befoze he was Cardinal a Diſpenſa- 
tion to hold the Arch-biſhoprick of York, and the Abbey of St. 

Albans, together with his Cardinalſhip. | 

Lindwood. Titulo de Prebendis cap. Audiſtis, Poteſtas qua — 

ſecundum ant iqua jura dabatur Epiſcopis ad diſpenſanduw ſuper * 
E 3 p.ural itave 


Biſhop of St. 
Davies Caſe, 
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Br. Spoliati- 
on. p. 4- 


Firz.N, E. Tir, 


_ A 


Dy. 6. ELF. 
228. b. pl. 48. 
6&7TELL 
133.4. p.. 


pluralitate Beneficiorum teſtrida eil. ſaltem in digniratibus & Bene- 
ficiis curat is, ſed circa bene ſicia ſimplicia bene poterunt Epiſcopi 
diſpenſare. And in the ſame Slots, In dignitatibus & curat is ſo- 
lus Papa diſpenſar, 

Authority in the point that a Rector of a Church dilpens'd 
with accozding to 25 H. 8. befoze be is conlecrated Bi- 
4 remains ReGor , as befoze , after Conſecra- 

n. 

r. (here the Pope licenſes one who is created a Biſhop to 
retain his ancient Benefice, and the Patron pzeſents another, 
the elder [ncumbent ſues a Spoliation in the Spiritual Court, it 
well yes, foz both claim by the ſame Patron, Que ſupradidia 
omnes conceſſerunt, ſaith the Book. 

». The Writ of Spoliation yt pzoperly by ont Incunbent a. 
gainft another Incumbent, where the right of the Patron comes 
not in debate. 
As if a perſon be created Biſhop, and bath a Diſpenſation to 
bold his ReGory, and after the Patron pzelents another Incum- 
bent, who is inſtituted and induced, the Biſhop hall have a- 
gain that Incumbent a Spolia tion, this pzoves the Biſhop to con - 
tinue Incumbent after his Conſecration, and to hold his RKeaozy 
by his fozmer pꝛeſentation. 

John Packburſt, Renoz of Cleve in Glouceſterſhire, had a Di- 
ſpenſation to hold it notwithſtanding he were advanc'd to any 

iſhoprick in the Realm, fog theee years from the Feaſt of St. Mi- 
chael, 1560. tothe ſame Feaſt 1563. he was after conſecrated 
Biſhop of Norwich, and within the thzee reſign'd : the 
Queen pzeſented one her Chaplain , ſuppoſing 
ſhe had title by Ceſſion of the Biſhop; Str H. Sydney the Patron 
brought a Quare Impedir, and the Church was found to be void 
by Reſignation of the Biſhop of Norwich, and recoder'd and had 

r 


1. This caſe pzoves the Biſhop of Norwich ſocumbent, as fo2- 
merly, notwithſtanding his Conſecratioo, clſe the Living bad 
not volded by his Reſignation. 

2. The Diſpenſation was only fo; thice years, yet he was ag 
intire Incumbent, and might reſign during thoſe three years, ag 
if he bad not been Biſhop. 

3. It pzoves the Diſpenſation may be foz a time only to hold 
his former Benefice, & ad modum concedentis, which citats the 
laſt Queſtion, that in ſuch a Commendam rerinere the Diſpenſari- 
on is good. though it be but to as long as he ts Biſhop of that 
dee, and then determines, 

An 
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Spoliation, 
Juris Utrum, 
Vi Laica Removenda, 


fn Incumbent made Fiſbop, and 
retaining by — — „ may 
have C which none but « for hi 
Incumbent can have) a Wrir of — — — him. 


Jn the Biſhop of Oſſory a cale, they which argued againft him 
conclude, out of all this difference reſults, viz, That a Faculry 
to one which 1s not ſacumbente to take a void Benefice is 
void, and a Faculty to ore which is Incumbent of a Benefice to re- 
rain the ſame is — The other ſide to the Biſhop concluded the 
Capere in Commendam good where the Patron was not prejudic'd , 
as in Lapſe, and conſequently the Retinere to be good, conſented 
to by him who was to preſent upon voidance. 


The Commendaw Retinere may be foz pears, 02 any time, the ca Fre 


difference is manifeſt if their nature and reaſon be obſer- Ant 156. 


ved. 

The difference between Retinere aud Capere ig no leſs than 
between holding that which is already my own , and taking 
that which is anothers, J am already benefic'd by Preſencation, 
&c. in oꝛdinaty fozm, I would take a Biſboprick which would 
void the Benefice, therefoze I obtain a Diſpenſation tocontinue 
holding my Benefice fox three years, I remain Farſbn of the 
ſame benefice of no leis eſtate than I had befoze; and when the 
three years are paſt the benefice voids , as it would have dont 
at the firff, it there had been no Diſpenſation. 


And again, a biſhop by Diſpenſation map retain as mam Be. Hob.£159. 


nefices as he had lawtu!ly befoze, but take none of new if he 
had his number befoze, &c. 


William Bradbridge betng Biſhop of Exeter, obtaln d Letters Cok.lib. late. 
= Caſe. 
alls 344 b 


of Diſpenſation from the Arch-biſbop, with the Queens Confkic- 
wation to recetbe any two Eenefices with o2 without cure, and 


retain them with big Biſhoprick within his Dioceſs, quamdiu E- bl. 


piſcopatui prædict. ptæeſſet after he was pt ſented to the Rectory 
of Newton ferris, and dyed, and the Patron pzeſented Simonai- 
cal'y, and alter ſx Months the Biſhop pzeſented as by Lapſe, 
and a Quare lmpedit bzought againſt him, whſtre the avoidance 
of the Church per mortem of the Biſhop of Exeter is admitted, 
though it be taken by proteſtation in that caſe that the Church 
non vacavit per mortem, 

Note, the Biſhop of Exeter was pie ſented ta the Arch-biſhop, 
and inſtituted and induged. 


* 


„ 
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It after the death of the laſt Biſhop, who held this Church 
by Diſpenſation, the King may pzeſent, as the caſe is, the next 
ſucceeding Biſbop to hold it by Diſpenſation, he may ſo pyeſent 
the third, and ſo toties quoties there ſhall be a Biſhop of Oxford , 
and fo2 the ſame reaſon, viz. the (mall Incomes of the Biſhop- 
rick. 

Do ſhall the Patron foz ever looſe his Pzeſentation , 
omitting nothing to be done, noz commicring ayy thing not to 
be done, but doing his duty in pzeſenting a fit perſon, and who 
deſerved to be made Biſhop, 


Ob edtions. 


Tr.9E.3.p1.6 The molt ſpecious Objection is made upon the Books of 3 

1$E.3.f.21.E, 3. & 18 E. 3, and the Abbot of Thorneys caſe there cited , 

ay That if the King recover in a Quare Impedit, and after con- 

ao firms the Incumbeors eſtate , yet attet the Incumbencs death, the 
King ſhall pzeſent, and therefoze in this caſe, | 

Anſw.r, Chen the King hath recover'd in a Quare Impedit, he hath 
right to pzeſent uncontrolably by the Record, and may at his 
pleaſure Cue foꝛth Execution, and in the mean time permit the 
Incumbent to continue in the Benefice at his pleaſure : but here 
it is denied that the King hath any right to pꝛeſent. 

Anſw.2, The _ La grant, that the Incumbent Gould 
not be troubled during bis lite, cannot be pleaded by the Pa- 
tron in barr of the Kings right to peſent by vertue of his 
Judgment, fo2 the Kings permiflon was g to the Pa- 
tron ; andthe King ought to have Execution of his Judgment 
when he demands it againſt him. 

Anſw.3. Juſtice Thyrning alſo gives the Reaſon of thoſe Books, The 
11 8.4.f45b Cauſe, faith he, is — the King confirms the Incumbents e- 
8 ſtate, yet he had not his eſtate or poſſeſſion by the King, but by his 
45 3+ 7+ Patrons preſentment, and by the Kings contirmation his right was 

neither executed nor ext inct. 

Anſw. 4. The Rings conũtmatton in the pꝛeſent caſe is not ot the na- 
ture of bis confirmation in the caſe of 9 E. 3. foz he doth not 
here as there he did, intend to transfer any right of his into 
the Incumbent, by continuing bis poſſeſſion 1 But bis confir- 
mation here is onlp forma! , and to compleat the diſpenſation 
of the Arch-biſhop, which is not ſufficient by the Rule of the Act 
of 25. unleſs confirmed bythe King: It was otherwiſe in the 
Popes caſe befoze the dd. 


There 


—_— 


Henry Edes verſ. 
Walter Biſhop of Oxford, 27 


There are many Preſidents in Mt. Noy's Book, where in like Obi. 2. 
caſe, the King, after the death of a Biſhop, holding in Commen- 
dam, after his tranſlation to another Dee, and after his re- 
ſignatſon, hath pzelented. 
All thoſe Preſidents are fince the Twentieth of the Queen, which Anſw. 1. 
cannot alter the Law. 2, Who knows in the caſes of death, 
whether thoſe P2eſentations were not by conlent of the Pacrovs, 
and doubtle(s there att P2eſidents Wheretn the Patrons did 
pzeſent, elſe this Queſtion had been earlier. But Judicandum 
eſt legibus non exemplis. 
Upon Tranſlation of a Biſhop holding a Commendaw in the Anſw. 2; 
Retinere, as long as he continued Biſhop there, the King 
ought to pꝛeſent, fox the Diſpenſat icu is determined upon his 
remove, and then is as if it had not been, and a Diſpenſation 
gives no property to the Living, nor takes away any. 
But where property is given to the Living, as by Preſentation, 
Inſtitution, and Induction , or by Grant, as in Appropriations , 1 
and ſometimes otherwiſe by the King, ſuch preſenting or granting — 1 
for a year or (ix, is to grant it during life. As an Atturnment cant» Caſe. 
not be foz a time, no a Confirmation, noz a Denization 02 Na- 
turalization, and the like, but ſuch Ads are perfeg,as they map Manwarings 
be, notwithſtanding Keſtriion to time, as is agreed well in S1. 
Manwaring's Caſe. ; 
I hall ſap nothing of the caſe of Reſignation , as not being 
in the preſent Queſtion, 


Judgment was given by the Opinion of the whole 
Court, That the Avoidance was by Death, not by 
Ceſſion. 


Hill. 19 & 20 Car. II. C. B. Rot. 1785. 


Baruck Tuftian Triſtram Plaintiff, Anne Roper Vicounteſs 
Baltinglaſs Vidua, Defendant , in a Plea of Treſpaſs 
and Ejectment. N 


be Plaintiff declares, That the Deſendant, vi & Armis, 
entred into 20 Mefſuages, 1000 Acres of Land, 200 Acres 
of Meadow, and go Acres of Paſture, cum pertinentiis in Thorn- 
bury, Sbalſton, Everſhaw, Oldwick, Weſtbury, and Looffield, 
and into the RKenozp of Thombury, which Thomas Gower Kt. 
and Baronet, and George Hilliard to the (aſd Baruck demis d 
the Firſt of Oftob. 19 Car. 2. Habendom from the Feaſt of St. Mi- 
chael the Arch-ange! laſt paſt, for the term of Five years next en- 
ſuing,tnto which he the ſald Baruck the ſame day ent red, and was 
ouſted and eʒected by the Defendant ad damnum 40 |. 


To this the Defendant pleads Not Guilty. 


And the jury have found ſpecially, That the Defendant is not 
guilty in all thoſe Tenements, beſides 5 Meſſuages, 400 Acres of 
Land, 30 Acres of Meadow, oc Acres of Paſture, cum pertinen- 
tiis in Thornbury, Shalſton, Everſhaw, Oldwick, and Weſtbury , 
and in the Red oy ot Thornbury, and beſides in one Meſſuage, 
roo Acres of ,$o acres of Meadow, and 100 Acres of Paſture 
cum pertinentiis in Loofheld, 

And as tothe Treſpaſs and Ejectment aforeſaid in the ſaſd five 
Meſſuages. &c. and in the ReGory of Thornbury, the Jurp ſap 
upon Oath, that befoze the ſatd Treſpaſs and Eje&mene ſup · 
pos d 22 Juvii, 12 Jac. Sir Arthur Throgmorton At. was ſeis d 
in Fee of the afozeſald Redory and Tenements laſt mentioned, 
and of the (aid Prewiſſes in Looffield, and ſo ſeis d. 
A certain ladenture Tripartite was made 22 Junii, 12 Jac. be- 
tween him the ſatd Sir Arthur of the firſt part, Edward Lom 
Wootton, Auguſtine Nicholls At. Francis Harvey Eſq; and Row- 
ly Ward Eſq; of the ſecond part, and Str peter Temple, and 
Anne Throgzorton, Daughter of the ſaid Sir Arthur, of the third 
part, 
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Co this effec, That the ſaid Sir Arthur Throgmerton did cqve- 
nant and promiſe with the aid Lord Wourrow and Sir Juruftine N. 
cholls, in conſideration of Marriage to be had between the ſaid Sir 
Peter Temple and the ſaid Anne, and other the conſiderations men- 
tioned in the aid Indenture by Fine or Fines, before the Feaſt of St. 
eMicheel the Arch-angel next enſuing, or ot her good Conveyance to 
be levied by him and the faid Dame dune his wiſe, to the ſaid Lord 
Wootton, &c. The ſcite and precinct of the Priory of Loefield, the 
Rectory of Therwbery, and divers Mannors, Lands, and Tenements 
in the aid Indenture mentioned, ſeveral yearly Rents therein men- 
tioned z and all other his Lands in the Counties of Northawp- 
fon, Buckingham, and Oxford at any time belonging to the ſaid Pri- 

to convey and aſſure 

To the uſe of himſelf, for life, without Impeachment of Waſte. 

Then to the uſe of Dame Anne his Wife, 

Then to the uſe of the ſaid Sir Peter Temple, and the ſaid Anne his 
Wife, during their natural lives, and the longer Liver of them: and 
after both their Deceaſes, 

To the uſe of the firſt Son of the Body of dune by the faid Sir 
Peter begotten ; and of the Heirs Males of the Body of the ſaid firſt 
Son, ſo to the ſicth Son. 

Then to the uſe of all other Sons in ſucceſſion, in like manner, of 
the Body of 4nne, begotten by the ſaid Sir Peter. 

And for default of ſuch Heirs, To the uſe of all the Iſſues Female 
of the Body of the ſaid Anne by the faid Sir Peter begotten ; and 
the Heirs of the Bodies of the aid Iſſues Female. 

For default thereof, To the firſt Son of the ſaid dune by any o- 
ther Hasband , and his Heirs Males, and ſo to the tenth. 

In like manner to the lſſues Female of the Body of dune, with di- 
vers Remainders over, ; | 

A Proviſo, That it be lawful for Sir Arthur, at all times during 
his life, to lett, ſer, and demiſe, all or any the ſaid Premiſſes afore- 
ſaid, whichat any time heretofore have been uſually letten or demi- 
ſed to any perſon or perſons, for and during the term of One and 
twenty years or under, in poſſeſſion, and not in Reverſion ; or for ot 
during any other number of years determinable upon one, two, or 
three Lives in Poſſeſſion, and not in Reverſion, reſerving the Rents 
therefore now yielded or paid, or more to be yearly due and payable 
during ſuch Leaſe and Leaſes, unto ſuch perſon and perſons unto 
whom the ſaid Premiſes, ſo to be demiſed, ſhall come, and be by 
virtue of theſe Preſents, if no ſuch demiſe had been made, ſo loog 
as the ſame Leſſees, their Executors and Aſſigns, ſhall duly pay the 
Rents, and perform their — according to the true r 
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of their Indentures of Leaſe, and commit do walle of and in the 
things to them demiſed. 

The like Pzovilo verbatim for Sir Peter Temple, and Anne his 
* Wife, to wake like Leaſes during their Lives, and the Life of the 
longer liver of them, after the death of Sir Artbar, aud Dame Anne 
his Wife. 

That a Fe was accopdingly levied, &c, to the ules afoze- 


lald. | 
They find that all the Meſſusges, Lands, Tenements, and Recto- 
ry in the Declaration mentioned, are compais'd in the ſaid Inden · 
ture Tri part ite 

They find the death of Sir Arthur Thrognarion and Anne his 
ite. 2. Sepremb. 1 Car. 1. and that Sir Ferer Temple entrev, 


and was ſeis d foz term of his life. 
They find he — — hep — Anne 
the now Defendant, Daughter and of the Bodies of the 


laid Str Perer and Anne big Ulle; and that Anoe, Alte of Dir 
Peter, died 2. Sept. 3 Car. t. 

1. They find a Demiſe by Sir Peter Temple ta Sir Thomas 
Gower and Hillyard of the Rectory of Thorabury,s. Mali, 23 Car, 
r. fo} 30 l. Rent. 

2, They find a Demiſe by him to them of a Meſſuage in Thorn- 
bury, 9. March, 23 Car. . of Woolheads Ct nement, oz 16 J. 13 5, 
4 d. Rent, 

3. They find a Demiſe to them, 9. March, 23 Cat. t. of Land 
in Thornbury, held by Roger Rogers, Rent 131. 68. f d. 

4- They find a Demiſe, 9. March, 23 Car. 1. of Nelſon's Tene- 
——— — 16], 13 4.4 c. at Michaclmaſs and Lady- 

Y. 

3. They find a Demiſe, 15. March, 23 Car. 1. of Lands in 
— _— Old ick, held fozmerly by William Hughes, 
Rent 15 8. 49. 

Theſe reſpeqtve Leaſes were made foz the term of 90 Years, 
determinable upon the Lives of the Lady Baltioglaſs the Defen- 
dant, Sir Richard Temple's, and the Life of a younger Son of 


6.Then the Jury find, quod predidi ſeparales reditus ſuper pre- 
dictis feparalibus Indenturis, Dimiſſionis reſet vat. fuerint reſervat. 
reditus de & ſuper premiſſis prædictis, 22. di Fund, Anno Facobi 
Regis 12, ſupradict. Et quod predi6, ſeparales reditus, &c. in for- 
ma 
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ma prædid. reſet vat. ad Feſtum Sancti Michaelis Arch-angeli , quod 
fait 1653. debir, non ſour, ſive oblat. ſuer int ſuper idem Feſtum 
ſed quod iidem teditus infra unum menſem prox. poſt Feſtum præ- 
dium prefat. Anne Defend. ſolut. fucrunt. 

7. Che find a Demiſe to them of the Scite and Priory of Look- 
field, 9. March, 23 Car. 1. at the Rent of 1001. payable equally 
on Lady-day and Michaelmaſs-day(Demiſed by Sit Arthur Tbrog- 
morron, and Anne his CUife, 200. of May, 12 Eliz. 1570.to Wil- 
liam Hewer fo} 21 years, Rent 100 |. Lady-day and Michaclmaſs 
with ſome Exceptions) foz the like term of 50 years , and upon 
like Limitattons as in the fozmer Leaſes. 

The Jury find quod Tenementa prædicta cum pertinentiis in 
Leffe ſupranominat. tempore dict. Eliz. nuper Reginæ al fu- 
erint dimiſſa ad redditum too l. pro termino 21. Annorum , ſed di- 
miſſio & terminus 21 Annorum expirati fuerunt; Et dicunt quod 
eiſdem Juratoribus non conſtabat, quod dicta Tenementa in Loof- 
field prædict. 22 die Juni, 1 2 N. aut per ſpatium 20 Annorum 
tunc antea ſuer int dimiſſa z Et dicunt ulterius quod 30 l. pro dimi- 
dio unius Anni de prædictis Tenementis in id, ad Feſtum San- 
Qi Michaelis Arch-angeli quod fuir Anno Dow. 1653. debit. oblatz 
fuerint ; Er quod predivia 4 Roper ante Feſtum Annunciatio- 
nis prox. ſequent. intravit. 

They find, that Gower and Hillyard claiming the ſaid $ MeC- 
ſuages, 400 Acres of Land, 30 Acres of Meadow, and 100 Acres 
of Paſture in Thornbury, Shalſton, Everſhaw, Oldwick,and Weſt- 
bury ; Ag allo the ſaiv Peſſuage and other the Pzemiſſes in 
Looffeld, and the Refory of Thornbury , befoze the ſuppoſed 
Treſpaſs and Eze&mwene, entred upon the Poſſeſſton of the Lady 
Balcinglaſs, and ſo poſſefled , made a Leaſe to the Plaintiff, by 
virtue of which he entred, and was poſſeſſed, until outed by the 
Detendant, as by the Declaration. But whither the Defendant 
be cu|pable,thep refer tothe Court. 


Upon this Aer dia the Queſtions are two: 


1. The firff, Ahither the Defendants entry into the ſix Te- 
nements leaſed to Gower and Hillyard, tog not payment of the 
Rent reſerv'd upon the day of payment , were lawful oz 
not ? 

And as to that the Court is of opinion, that the Deſendants En- 
try was lawful, foz that the Leaſes were not der(v'd out of the 
Eſtate of Sir peter Temple, who was but Tenant fo? life, and 
bad no Reverſion in him, but out - the Egate of Dir Arthur 

2 Throg» 
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Throgmorton, by Limitation of the Proviſo in the Deed, 1 2 lac. 
ſo as the Leales were not Leaſes upon Condition to pay the 
Rent at the day. to which any Demand oz Re-entry was rcqut- 
ſite coz Non-papment ; but were Leaſes by Limitation, and de- 


Lic, £2354. termined abſolutely accozding to the Limitation. F 02 this, Lir- 


tleton is expzels, that the wozds quamdiu, dum, and dommodo, 
are woꝛds of Limitation. Agifa Leaſe be made to a CHoman, 
dum ſola fuerit, 02 dum caſta vixerit, 02 dummodo ſolveric ralew 
reditum, 02 quamdiu ſolverit talem teditum ; (0 are many other 
woꝛds there mentioned: And if there be not a perfozmance ac- 
cozving to the Limitation, it determines the Leaſe. 

But it is otherwile where a Rent is reſerv'd upon Condition; 
fox there is a Contra between the Leſſor and Leſſee, and the 
Law evens the Agreement between them, as is moſt a- 
greeable to Realon, and the ſuppoſition of their Jntentt- 
on. 

But in the pzeſent caſe Sit peter Temple had no intereſt in 

him, out of which ſuch Leales could be dertu d. but had a power 
only to make them by virtue of the Proviſo in Str Arthur Throg- 
mortons Deed,and the Leſſees muſt be ſub jta to ſuchLimitations 
as are thereby made. 
It was agreed by the Council of the Plaintiff, That it was 
not a Condition foz payment of the Rent, noz could it be ; but 
they would call it a Caution. A Condition to deter mine a 
Leaſe 02 a Limitation, is a Caution, and a material ont; but 
ſuch a Caution as hath no moze effec than if it were not at all, 
is a thing inſignificant in Law ; and therefoze muſt not 
ſupplant that, which in proper terms is a Limication, and hath 
an effect. 


2. The next Queſtion is upon the Leaſe of Looffeld. which 

ariſes upon the wozds of the Pzoviſo, That it ſhould be law- 
ful for Sir Peter Temple to demiſe all or any the Premiſſes, which 
at any time heretofore have been uſually letten or demiſed for the 
term of 21 years or under, reſerving the Rent thereupon now yield- 
ed or paid. 
And the Jury finding the Lands in Looffield to have been de- 
miſed 1276. of the Queen log «1 years fo? 100], Rent, and 
that that term was expired , and not finding them demis d by 
the ſpace of twenty years befoze at the time of the Jndenture, 
12 Jac, (Uhitherthe Leaſe by Sir Peter Temple of them, be 
warranted by the Pzoviſo (there being reſerv'd the Rent, re- 
ſerv'd by the Leaſe in « 2 El. viz, 1091. 


The 


. 1 — * "Fg. l 
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The Court is of opinion, that the Leaſe of Loofficld is not 
warranted by that Pꝛoviſo, foz theſe Reaſons. 

1. It is clear, Sir Arthur Throgmorton intended to erclude 
ſome Lands from being demiſable by that Proviſo, namely, 
Such as at any time befoze were not uſually let and (et to : 
Farm: For where a mans power is limited to leaſe Lands ſo ſpe- 
cially qualified ; that is, let and ſet uſually at any time before, 
when he could not leaſe at all, withour ſuch ſpecial power given 
him, he is abſolutely barr'd from leaſing Land which is not ſo qua- 
lified. 

2. Jt muſt be pzeſumed Sir Arthur Throgworton knew he had 
ſuch Lands, as accozding to his Intention were not at any 
time befoze uſually ſet and let, and had reaſon not to ſuffer them 
to be demiſeable within that Proviſo, to the prejudice of thoſe 
in Reverſion. As fo} example, his Manſion- houſe, Gardens, Cur- 
tilages, and Lands occupied in Demeſne. 

Fo? it had been vain to pzovide againſt the leaſing of Land 
in luch manner condition d. whereof he had none lo condition · d. 
But if notwithftanding, it ſhall be taken that any his Lands, 
which at any time paſt, how long ſoever ſince, one, two, oz 
thzcee hundzed years, were demiſed, as perhaps the ſcite of his 
Douſe and all his Demeſne were, though he knew not of it hall 
therefoze now be demiſeable within this Proviſo. 

Then is the Proviſo inconſiſtent with it ſelf, and 
to his meaning; foz he intended thereby to hinder the demiſing 
of ſome of his Lands: But by that conſtruction of the Proviſo, 
every part of his Land might be vemiſed; foz voubtleſs , at 
ſome time oz other, every part of it was demiſed, and pzobably 
by Recozds oz other ancient Evidence, might appear (ſo to 

e. 


3. If this were the meaning of the Proviſe , the wozp (aſu- 
ally) in it was to no purpoſe ; foz it had been much clearer to ſay, 
That any Lands, at any time heretofoze demig'd, ſhould be 
demiſeable fo2 2 « years by Str Peter Temple, which doubtleſs 
was not Sir Arthur's meaning, and conſequently this Leaſe of 
Looffield not actoꝛding to his meaning. 
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1- Now foz the literal ſenſe of the Proviſo: N power be to gem, Title 
make Leaſes fo? 3 lives, 02 21 pears, of Lands uſually lettenz Power. f.26r. 
Land which hath been twice letten ig within the Proviſo, but not F J 
Land which hath been but once letten. 

Thcrefoze this Land of Looffeld letten but once , 1 2 Eliz. is 
not within the Froviſy, 

But 


Barwckh Touſtian Triſtram verſ. 
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But J inſiſt not much upon this caſe, to the wozds uſually 
demis d may be taken in two ſenſes: The one fo the often farm- 
ing oz repeated aas of leaſing Lands, to which lenſe this Caſe 
doth reaſonably extend. 

But the other ſenſe of Land uſually demis'd, is foz the com- 
mon continuance of Land in leaſe , toz that is uſually de mis d 
and ſo Land leas d foz 30 pears long ſince, is Land uſually 
demis d, that is, in leaſe, it dave not been moze than 
once demis'd, which is the moze recetv'd ſenſe of the words, 
Land uſually demis'd. 

2. The meaning of thewozds, at any time, is various, and 
of contrary meaning. It it be asked by way of Queſtion, 
Were you at any time at York ? Jt is the ſame as, Were you ever, 
02 ſometime at York? Son the Queſtion, Was this Land at any 
time in Leaſe ? is the ſame, as, Was it ever, o ſome time in Leaſe ? 

But when the wozds, at any cime,are not part of a Queſtion, 

but of an Anſwer, they have a different and contrary meaning. 
As if it be asked, Where may I ſee or ſpeak with John Stiles ? and 
it be anſwered, You may ſpeak with him, or ſee him at any time 
at his Houſe. There the wozds, at any time, ſignifie at all times, 
and not as in the queſtion, at ſome time. 
Do when the wozds are uſed by wap of a plainenunciation,and 
not as part of a Queſtion 02 Anſwer ; As, You ſhall be welcome 
to my Houſe at any time, figntfie You ſhall be welcome at all 
times. 

Do in the pzeſent Caſe, if it be made a Queſtion , Was ſuch 
Land heretofore at any time uſually letten and ſer to Farm? im- 
pots in the Queſtion, Was this Land ever, or at ſome time here- 
tofore (how long ago ſoever) uſually let to Farm. 

But by way of enunciation It it be (a(d, This Land was uſually 
let to Farm at any ume heretofore ; it means, T his Land was com- 
monly, at all times heretofore, let to Farm, 

So this Land was uſually in Paſture at any tiwe heretofore , 
fignifies, this Land was always, og commonly in Paſture hereto- 
fore, 

©S0,you may leaſe any Land heretofoze letten to Farm at a- 
ny time, uſually, is the ſame with heretofoze letten to Farm 
commonly at all times. And this Conftrugion of the Proviſo 
agrees both with the wozds and intention of Sit Arthur. 

But what was not farmed at the time of this Proviſo made. 
no 20 years befoze, could not be laid to be at any time befoze 
commonly Farmed; foz thoſe 20 years was a time befoze, in 
which it was not farmed. = 

ut 
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But to come cloſer, The Proviſo is that Leaſes may be made for 
21 years of any the Lands in the Deed, reſerving the Rents there- 
upon reſerved at the time of the Deed made, viz. 12 Jac. 

Cabich neceſſarily implies, that the Land demiſeable by that 
Proviſo, muſt be Land which then was under Rent; fog where 
no Rent then was, the Rent then thereupon reſerv'd could not 
be referv'd. But Loofiie'd had then no Kent upon ic, ſe it was 
not let of 20 years befoze, noꝭ then, aud therefoze was not ve- 
miſeable by that Proviſo. 

The wozds (or wore) will not at aft help the Plaintif, to; 
the woꝛds (more or leſs) are woꝛds of relation ; the one of addi- 
tion to what was befoze ; the other of diminution ; fa (more or 
lefs) muſt relate to ſomething poſitive in the kind betfoze, and 
can never be a relation to nothing. 

Do (more wages) neceflartly implies ſome befoze, (more meat) 
(more drink) (more company) and, in all expzeſlions ( wore ) 
denotes a relation to ſomewhat befoze of the kind; and in the 
pzeſent Caſe, reſerving (more Rent) muſt (ome te. 
„ 

12 cannot , in any moze 
be reſerved, oz intended to be reſerved. 


Quzre, N the Recozd be mended in the point ot finding 
the death of Sir Peter Temple, and when he died. 


In this the Chief Juſtice delivered the Reſolution of the 
whole Court. 


__— ——_— 
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Hill. 21 & 22 Car. II. Rot. 2259. C. B. 


Hartf. ff. Relpb Dixon Plaintiff, verſus Dean Harriſon Defendant; 
In a Replevin, Quare cepit Averia ipſius Radulphi, & 
ea detinuit contra vadios & plegios, &c. 


Diſtreſs , 21 be Plaintiff declares, That the Defendant, 21 die Mali, 
Mai, 21 Car, 21 Regis nunc, at Sandridge, in a place called Fregmor- 
* field, took three Cows of the Plaintiffs , and detain'd them a. 
gainft Pledges quouſque, to his damage 4 |. 
The Defendant, ag Bailiff of Elizabeth Rooper, (lidow, Sa- 
muel Hilderſham Gent. and Mary his Mitte, Michael Biddulpb 
Eſq; and Frances his Wife, Hump Holden Eſq; and Theo- 
doſia his CUite, avows and juſtifies the Caption; Coz that the 
place in quo, &c. contains a Kood of Land cum pertinentiis 
in Sandridge aforeſaid, 

T bat long befoze the Caption, Ralph Rowlett Knight , was 

ſeis'd of the Bannoz of Sandridge in the (atd County, whereof 
the (aſd place is and was parcel out of mind, 
Grant of the That the ſald Dir Ralph, 26. June, 8 Eliz.at Sandridge afoze- 
Kent,June26 (a{d, by his Deed in waiting under bis Seal,pzoduc'd in Court, 
thereby granted and confirmed to Henry Goodgpeare then Eſquire , 
and after Knight, and to the Heirs of his Body, a yearly Rent of 
30 l. out of all his ſaid Manoor, and other his Lands in Sandridge 
aforeſaid, payable at the Feaſts of St, Michael the Arch-angel, and 
the Annunciation. 

The firſt payment at ſuch of the ſaid Feaſts which ſhould happen 
after the expiration, ſurrender , or forfeiture to be — 
Sir Ralph Rowlert's death, of certain terms of years, of parcel of 
— Premiſſes made to one William Sherwoed and Rub Dean ſeve- 
rally. 

Caith Clauſe of Entry and Diſtreſs to Henry, and the Heirs of 
nia Body, if the Rent were unpaid. 

And that Sir Ralph gave the ſatd Henry ſellin of the ſald Rent, 
by + 1 —— mg as appears by the Deed. 

Ra! 


n * 
— re Fe 


Rowlett ph Rowlett, after the Firſt day of September, 33 Eliz: 
27 E. at Sandridge afozeſatd, died, 


That 


Di 
ax =o 3 7 


— — — 4 of ya 33 Eliz. the ä expi- 
terms of years expired, enry became * 
of the ſaid Rent in tail. N , und 35 Eli 
That Henry had Jſlue the ſaid Elizabeth and Mary, and one Hen. Good- 


—— bis Daughters and Coheirs, and died 1. Oftob, 33 Eliz — 


December 28. 1635. Anne had Jſſue by John her Þugband, Anne bad Ic. 
the ſaid Frances and Theodoſia ; and John her Pusband and Anne 48 Frances 


died 1. Januarii, 163 5, ths, the and 
That thereby Elizabeth, Samuel, and Mary, in right of Mary, der Hutand 
Frances, and Theodo(ia became leis · d of the Rent. — 


April the 10th. 1647. Frances married the (aid Biddul ph, and 
Theodoſia the faith Humphrey Holden, wherebp Elizabeth, Samuel 
and Mary, in right of Mary; Biddulph and Frances, in right 
of Frances; and Holden and Theodoſia in right of Theodoſia, be- 
came ſets'd of the Rent. | 
And foz 120 l. foz four years arrear after the death of John 
and Anne, ending at the Feaſt of St. Michael, 1655. being un- 
paid at the time and place, &c. the Defendant, as their Bailiff, 
entred, and diſtraine d the laid Cows. 


The demands Oyer of the Deed of Ozant, and hath 
it in — — 


And then the Plaintiff replies, that befoze the time of the 
Caption, that is, A dic Paſchz in quindecim dies, d Fine was le- 
vied in the Court of Common Pleas, in the One and twentieth of 
— —— —j—E4 
0 and the Avowants of the ent, 
to the (aid Richard and his Heirs. 

And that this Fine was to the uſe of the Conizors and thetr 
ÞHetrs, and demands Judgment. 
The Defendant thereupon demurrs. 


WHERE the Lat is known, and clear, though it be un- 
equitable and inconventent, the Judges muſt determine as the 
Law is, without regarding the unequitableneſs oz inconvent- 


encp. 


G Thoſe 
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Ralph Dixon verſ. 
Dean Harriſon. 


Thole vefeas, if happen in the Law, can only be reme- 
died by Paritament ; we find many Statutes repealed, 
and Laws abzogated by Parliament, as int onbenient, which be 
loge ſuch repeal oz abzogation, wert in the Courts of Law to be 
ſtrictly obſerved 


But where the Law is doubtful, and not clear, the Yudges 
ought to intetpʒet the Law to be as is moſt conſonant to equity, 
and leaſt inconventent. 

And fo2 this reaſon, Littleton in many of bis Cales,reſolves 
the Law not to be that way which is inconvenient, which Str 
Edward Cook, in his Comment upon him, often obſerves ; and 
cites the places, Sect. 87. 

Jn the pzeſent Caſe there are ſeveral Coparceners, whereof 
ſome have Þugbands leis d of a Rent Charge in tail : the Rent 
is behind, and they all levy a Fine of the Rent to the uſe of them 
and thetr Heirs. 

If after the F ne levied, they are datt d from diſtraining fox 
the Kent arrear, befoze the Fine, is the Queſtion ? It being a- 
greed they can have no other remedy, becauſe the Rent is inthe 
reality, and ſtili continuing. 


If they cannot diſtrain, the Conlequents are, 


1, That there is a manifeſt duty to them of a Kent,foz which 
the Law gives no remedy, which makes in ſuch caſe the having 
ol tight to a thing, and having none, not to differ : (og where 
there is ao right, no relief by Law can be expedted , and here, 

the relief is as little , which is as great 
an abſurdity as ts poſſible. 

2. It was neither the Intention of the Conizors, to remit this 
Arrear of Rent to the Tenant, no the Tenants to expect-it : 

could the Conizors remit it but by their wozds m intentions, 
02 both ; noz did they do it by either. | 

It is both equi table in it ſelf, and of publick convenience, 
Law ſhould ama men to recover thetr due, when de- 
tain'd from them. 

4. Men in time of Contagion, of Dearth, of ear, may 
be occaſioned to ſettle their Eſtates when they cannot reaſona- 


Ralph Dixen vert 
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next place we muft examine , Whether the Avow- 


288882 of the Fine, be t barr'd by 
Law to diftrain foz the Rent arreare befoze the 


bended, 


r. A pefvity is neceſſary by the Common Law to diſtrain an 
avow between the Diftrainoz and the Diftrained, that the Te- 
nant may know to whom the Rent oz other Duty ought to be 
paid ; and likewiſe know a lawful vitreſs from a toztious ta- 
king of his Cattei. 
2. This pifvity is created by Attornment, either fn Fact oz 
in Law, by the Tenant tothe Lord, to the Reverſioner, to the 
Grantee of a Rewainder,oz of a Rent by Deed oz by Fine: Fo? this , . 20 
Sir Edward Cove upon the 579th. Section of Littleton, and in 
many other of his S<&10ns. 
The Conizee of a Fine before Attornment cannot diſtrain, be- 
cauſe an Avowry is in liew of an AQtion, and thereto privity 
is requiſice ; for the ſame cauſe he cannot have an Action of 
Waſte, not many other Actions there mentioned, and the Au- 
thoritics cited; and ſo is Littleton bimſelf exprefly , Section Lit.Se8.530, 


380. 
(here a man by grant to himſelf, oz by deſcent from 
his Anceſtoz, hath a charge, and might once lawfully 


diſtrain, and Avow foz ſuch Kent if Arrear, by due Artorn- 
mem made to him 02 his Anceſtoz, he may {ll vo ſo whenever 
on Rent ig behind; unleſs by Law that power be ſome way 
[ 

1, That power may be loft by ertinguiſhment of the Rent, 
by u perpetual unton of the tenancy to the rent, 02 rent 
3 tenancy , 02 in other manner, the Granree having no 
2. It maybe loft fo a time by Suſpenſion, as by ſuch unton 
lo a time, and after reſtozed again. 

3. It may be loſt by a Gzant of the Rent upon Condition, „ #.4. 3. 5, 
and upon perfozmance oz bzeach of the Condition reftozed a ge 
gain ; but the pomer of diftraining is not in this Caſe loft by a: 
ny of theſe ways. 


4. It map be pzincipally loft by a ſufficient granting over, and 
transferring the Rent to another ; which way comes neareſt to 
the Cale in queſtion. 


'S 2 And 


Dixon verſ. 
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And therefoze J all agree the Caſe fo much infifled on. 
Andrew Oz Which is (aid to be agreed per Curiam, in Andrew Opgnell's 
* % Cale, inthe fourth Rep. Chat it a man be ſeized of a Rent- 
+." ſervice, oz Rent-charge in Fee, and grant it over by his Deed 
to another and his Heirs, and the Tenant Attorn, ſuch 
Gantoz is without remedy foz the Rent arrear befoze bis 
Ozant ; foz diſtrain he cannot, and other remedy he hath not, 
beeauſe all pztvity between him and the Tenant is deſtroped by 
the Attornment to the Grantee, and he hath no moze right than 
any Stranger to come upon the Land, after ſuch transferring 
over of the Kent. 

I ſhall likewiſe agree another Caſe, That it ſuch Grantce 
ſhould regrant the ſame Rent back to the Grancor, either in fre, 
in tail, oz (oz life, and the Tenant Attozn, as he muſt to this 
regrant , pet the firſt Grantor hall never be enabled to di- 
ſtrain log Arrears due to him befoze be granted over the Rent; 
foz now the pzivity between him and the Tenane begins but 
from the Acrornment to the regrant , the fozmer being abſo- 
lutely deſtroyed , and the Tenant no moze diſtrainable fo; the 
ancient Arrears than he was upon the creation of the Rent, foz 
Arrears incurred befoze, till firſt attoꝑu: d. 

If the Caſe in queſtion to be the ſame in effect with ei⸗ 
ther of theſe Caſes, then the reaſon of Law foz theſe Caſes muſt 
ſway and determine the Caſe in queſtion. 

And J concetve that there is no likeneſs oz parity between the 
Caſe in queſtion, and either of thole Caſes, either foz the fad of 
the Caſes, 02 the reaſon of Law. 

I hall therefoze begin with comparing thisCaſe with the fir 
of thoſe Caſes. 

1, Jn the firſt of thoſe Cales, he that is ſeis'd of the Renc- 
charge, doth intend to trangferr his Eſtate in the Rent to the 
Grantee, and it is accozvingly actually trangferr'd by the Te- 
nants Atrornment ts the Grant. 

2. The Grantee by Hig Grant and Attornment to it, becomes a- 
and map enzoy the benefit of it by 


3. 
4. It is ſubjea to Statutes, Recognizances, and Debts enter'd 
into by the Grantee, 02 due from him to the King. 
is poſſible to deſcend to his Hetr. 
be Arrear , and he hath a poſſibility to diftratn 


1. But 
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1. But in the Cale in qucuton, the Conizors of the Fine 
did never intend to trangfer their Eſtate in the Rent to the 
Conizce , no that any Attornment be made to him: What a 
man intends to pals to another, he intends to be without it him. 
(cif, at leaſt foz ſome time, which is not in this Caſe. 

2. The Conizce never becomes actually (ctz'd of the Rent, 
and not only doth not, but never can enjoy the perception of 
it ; fo2 there is no moment of time wherein the Cooizors them- 
ſelves are not acuailly in (eiſin of it, and conſequently map 
diftrain if it be in Arrear, and the Conizee can never have 
aquaily ſciſin. oz poſſibility to have Actornmene 02 diſtrain , his 
feifin being but a meer fiction, and an invented fozm of Con- 
ve) ance only, 

3. TheConizee's ike is never dowable of it. 

4+ It is not ſubject to any Statutes, Recognizances „ 02 Debts 
of the Conizece. 

3. Ut is never poſſible to deſcend to his Helr, oz it inffantly 
vet inthe Conizors 
6. I can never be Arrear to the Conizee, no2 hath he ever a 
p to diſtrain to it. 


Perkins bad, who was the Conizre of a Fine in that Caſe; 
and he had but a Seiſin for an inſtant, and only to this pur» 
poſe, to wake a Render; for his Wife ſhall not be endo- 
ed, nor the Land ſubje&t to his Fatures or Recognizances, 
£77: 

C herefoze es 
Andrew Ognel!'s Caſe, which J admit to be good Law, hath 
no reſemblance with 4 , in arp ctreumſtance 02 
conſequent z but had the Fine been to a thirr perſons uſe, the 
conſequents had been the lame as in the Caſe cited out of Og- 
nes Caſe, not as to the Conizee, but as to that third pet ſon ta 
whom the rent was intended. 

To conclude then this firſt part; 

+. That whereof the Conizors were alwaies actually and ſe- 
parately (etz'd, the ſame was never by them transferr'd to the 
leifin of another: But of this Rent the Conizors were alwates 
in actual ſeiſin; for there was no moment of tiqe wherein they were 
we ſe is'd ; therefoze this Rent was never ferr'd to the ſet- 
fin of another, no could any other. to any moment of time, have 
a ſcpatate d ſeiſin thereof ; to what was mine at all times, could 
be anothers at no time, * 

2, 


To this purpoſe what is agreed in the Lozd Cromwell's Caſe, L. Crom- 
2. Rep. is applicable; Then it is to be confider'd what ſeiſin -q Caſe, 


. 7. 


Kaiph Dixon ver 
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hath this relation to the learning 

Coke 1,Rep.andFirz-williams in the 

be revoked, and a new rats 

ib poſicſſion ended, and a new 

: this is uſual in all tranſmutation of Eſtates and 
alſo : Fo? in nature, a new fozm introduc d. doth in 
veſtrop the old, accoding to that, Ge- 

ptio alterius; but a ſeparate poſſeſſion 

two at the ſame time not out of the one, and 

moge than the lame Body can be in two (e- 


. If a Feoffee to uſe of me and my Þelrs, make a Feoff- 
other without conſideration to the uſe of me and 


= 


1 125 
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t poſſeſſion to the Co- 
the Conizce never had, 


that might de made of the Statute, in ozder to a ge- 

form of Convepance, by which the parties might er- 

, wherein the Conizce is but an In- 

0 execute their purpoſe, as in Crom- 

L.Cromwells wells Cale is ſaid ; but the Statute bzings the new uſes rats'y 
c.2.Kep- out of afeign'd poſſeſſion, and fo2 no time, in the Conizee to the 
real poſſeſſion, and to all times in the Conizors, which operates 
accozding to thetr intent to change their Cſtate, but not their 
poſleſſion, Belldes 


Ralph Dixon verſ. 
Dean Harriſon, 


Beſides, it hath been admitted at the 


— — 


the Queſtion, fo2 the Attoznment and power to diſtrain follows 
the poſſeſſion, and not the uſe : And it after the 
flon of the Coniſer, and his being ſeis a to the 
the Statute gives the poſſeſſion back to the old 


his Heirs, who may have an action of 
committed be toe, as well as he could 
The inſtant poſſeſſion of the Contzee notwithfta 
IS * 
The next enquiry is. affinity 
ſecond Caſe pzopos'd, viz. Thatif one ſetz'd of a Rent in Fee, 
grants it over to a Stranger and his Heirs, and the 


nant to the Regrant ; foz the pzivity by the firſt Attoznment was 
totally deſtroped, and all Arrears of Rent loſt when the Te- 
nant attozn'd tothe Szantee, which Caſe J take to be clear Law, 
fo bythe Regrant a totalnew Eſtate is gatn'd in the Rent, 
—— 3 Rent as if he never had any fozmer 
tein 

And in the pzeſent Caſe, the Effates after the Fine are whol- 
ly new, and other Eſtates in the Coni302s (to which the Te- 
nant never attozn'd) than the Conizors had befoze the Fine in 
thele Keſpects : 

1. Betoze the Fine, the Hugbands had but Eftates in right 
of their Wives, and now they are Jointenants with their 


The 7{Uives, befoze the Fine had Eſtates of Inheritance 


2. 
ablolute, and now they are Jointenants with their Pusbands. 
and among themſelves where Survivozſhip obtains. 

3- The (Women were Coparceners befo2r/and the Þugbands 
in right of their CUives, and they are now all Jointenants. 


4. gw9 


— 


Dixon ver. 
4.4. Devo Harri. 


4. Two of the Coparceners had the Jnheritance of entire 
thixd parts, and the two other of one intite third par: j and nom 
the four (Women and thzee Þugbands are equally Jotntenants, 
which are Eſtates much differing from the Eftates they had be- 

; lade the Fine. | 

I muſt agree, That where perſons ſeiz d of a Rent-charge, by 
granting it over with Attornment of the Tenant, have totally de- | 
parted their Eſtate, and after retake, either ſuch an Eſtate as 
they had before, or a differing Eftate in the Rent, they muſt have a 
new Attornment, and the former privity is wholly deſtroyed , and 
conſequently no Arrears can be diſtrain d ſor, by reaſon of the firſt 
privity which is not. 

But in this Caſe the Conizors never were , foz any moment 
of time, out of poſſeſſion of their firſt Eſtate, noz deftroyed the 
firſt pztvity by any new Attoznment, which either was, oz poli- 
bly could be; but only ſome have enlarg'd their Eſtate , ſome 
dimtniſh't it, others alter'd it. without 


3. That 
there is no new perſon after the Fine, between whom and the 
was not a pztvity befoze the Fine. 


CIC Nng, mp os enlarg'd, 
0? petvity requiſite to ſuch alteration of Efate. 


| A man ſeiz d of a Rent-ſervice or Rent-charge in Fee, $s the 
— Rent to another for liſe, and the Tenant attorns after — 
confirms the Eſtate of the Grantee in F ee · tail, or Fer ſimple, this 
Confirmation is good, to enlarge his Eſtate according to the words 

of the Confirmation. 


Þere no new Attoznment to this new Eſtate, which now is 
Fer · tail 02 Fee · ſimple, in the Rent which was befoze, but an E- 
ſtate foz lite is requiſite, elſe the Confirmation were not good ; 
but by Littleton it is good toenlarge the Eſtate. 

2, Dir Edward Cook in his Comment upon this Caſe, ſaith , 
It is to be obſerv'd, that to the grant of the Eſtate for liſe, Littleton 
doth put an Attorument, becauſe it is requiſite ; but to the Confir- 
mation to enlarge the Grantees Eſtate, there is none neceſſary , and 
therefore he puts none. No 
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No man can doubt in this Caſe,that if Rent had been in Ar- 
rear to the Grantee lo lite, when his Eſtate was enlarg'd, need- 
ing no new Attornament 02 pyivity, he vid not thereby loſe the 
Rent-arrear. 

If two Joiatenancs in Fee let the Land fo life, reſerving T Lit. Se#.574 
Rent to them and their Heirs , if one releaſe to the other and 
bis Peits, this Releaſe is good ; and he to whom it was made 
ſhall have the Rent of Tenant for life only, and a Writ of Waſte 
without Attornment to ſuch Releaſe, ſor the privity which once was 
between the Tenant for life and them in the Reverſion. 

Do is it if one Jointenant confirms the Land to the other and his Lin. Se&.523. 
Heirs. 

The Law muſt neceſſarily be the ſame, if a man ſeis'd of a 
Rent · ſer vice o Rent · charge in Fee, grant it to two and their 
Heirs, 0z to two and the Heirs of one of them, and the Tenant 
attozn ; if after,one Jointenant releaſe to the other, oz be which 
bath the Inheritance to him which hath but an Eſtate fo} lite, 
and to his Þetrs ; the perſon to whom ſuch Releaſe is made, 
ſhall thereby have a Fee-ſiwple, whereas befoze he had but for 
life in the Rent, and an Eſtate abſolute, which befoze was joynt, 
without any new Attorrment, foz the reaſon of the fozmer Caſe, 
becauſe there was once a pzivity between the Tenant and them, 
which was never deſtroyed. 

Do is it if there be Leſſee for life, the Remainder fot liſe he, in Lins. 514 
the Reverſion releaſcth to him in the Remainder, and to his Heirs, 
all bis right; be in the Remainder hath thereby a Fee, and ſhall 
bave a Writ of Waſte , and likewiſe the Rent of Tenant for life, 
if any were, without any A tornment of the Tenant for life, fo} the 
fozmer p2ivity between them, 


Enlargement of Eſtate by deſcent. 


Tf a man ſeiz'd of a Rent · charge in Fee, grant it foz life to 
A. and the Tenant attozns ; aſter the Grantor grants the Re- 
verſion of this Rent to the Father of A. and his Heirs, to whom 
A. attozs (as in this Caſe he may by Sir Edward Coke's Com Coke's Lit 
ment) and after the Father dies, and this Reverſion deſcends 5#-556- 
upon A. whereby he hath a Fee-fimple in the Rent, no new At- 
tornment is requiſite foz this enlargement of Eſtate, 


H Dimi- 


Raiph Dixon ver. 
Dean Harriſon. 


$ H.6,#. 43- 
Br.Avoury- 


5.123. 


Diminiſhing of Eſtate. 


A man ſeis dot a Rent- charge in Fee, grants this Rent foz 
Seven years, to commence from the time of his death, the Ke- 
mainder in Fee, and the Tenant attozns in the life time of the 
Grantor,as be muſt by the Reſolution in Str Rowland Hayy ard's 
Caſe, 2. Rep. here the Grantor hath diminifh't bis Eſtate in the 
Rent, from a Fee-ſimple to an Eſtate to life ; yet it cannot be 
doubted but he map diſtratn foz his Renr-arrear. 

And ſo is the Law , where a man ſeig'd in Fee of a Rent, foz 

good conſideration Covenants to ſtand letz d to: lie, with Re- 
mainder over, 
Apon theſe grounds upon Lietleron,Jfa man ſeis d of a Rent- 
charge in Fee, grant it over to a Feme ſole fo a term of pears, 
the Tenant attozns, and ſhe take Þugband and during tbe 
term the Grantor confirm the Rent ts the Dusband and CAife 
fo their lives, 02 in Fee; they become Jointenancs for life, oz in 
Fee of this Rent, and nerd no new Attornwent: This Caſe is 
pzoved by a Cale in Lite leton, Sect. 

Hence it is manifeſt , that where a man hath a Rent foz which 
be may once lawfully diftrain by Attornment of the Tenant 
(which gives (uffictent pztvity to avow) ſuch Grantee oz Poſſeſſor 
of the Rent may enlarge, o change his Eſtate in the Rent to a 
greater oz leſſer, oz different Estate, and needs no new Actorn- 
ment 02 pztvity ; therefoze to diftrain and avow to ſuch Rent 
whenever Arrear, unleſs he become diſpoſſeſs'd of the Rene 
and the pꝛivity, to diſtrain and avow thereby, be deſtroyed by 
a Right gained by ſome other to have the Rent, and a Right in 
the Tenant to pay it to ſome other. 

To this purpoſe there is a Caſe, Jf a man be ſeis'd of Land 
in Jure uxoris, in Fee, and leaſeth the Land foz years, reſerving 
Rent, his Wife dies without having had any Ifſire by bim, 

de is no Tenant by the Curteſie, but his Eftate is deter 
mined ; pet he may avow foz the Rent befoze the Hetr hath made 
his actual Entry. This Caſe is not ad judg d, but it is much 
the better Opinion of the Book, 


Ob- 


Dixon ver, 
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Objections. 


Conizors are in poſſeſſion ſince the Fine of another E. Ob}. r. 
were befoze the Fine, that is, accomding to the 


2885 
ii 


the ſame thing, 
be in two ſeparate 


1 
ifs 


i 
: 


having no right, are in effec the ſame. N 

Caen as on the other ſive, the loſs of the Arrears , and the 
Conizors right to them, is a Conitquent deduc'd from the de- 
ſtruction of the old pytvity between the Conizors and the Tenant 
by an imaginary, aud not a real poſſeſſion of the Rent by be 
Conizee. D 2 0 
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Obj. 2. 
Ogneil's Caſe 
4. Rep. 


32 M. s. 1.37. 


7 H. 8. c. 4 


No2 will it ſerve to ſay, as is inſinuated in Ogoei!'s Cale , 
that the Conizors have diſpens d with their own right in the Ar- 
rears, and theretoze ſuch Arrears in frianeſs of Law, when the 
Fine is levied, are not due at all, but remitted, and ſo no ab- 
lurdity to have no remedy fo2 a thing not due. 

1. By this reaſon a Gould be equally good that po- 
vides no remedy foz perfoymance of Contracts, as that which 
doth ; becauſe all Contraqs, foz perfoxmance of which the Law 
es no remedy , ſhall in Judgment of Law be difpens'd with, 
relras'd, difcharg'd. 

2. By this reaſon a Rent-ſeck , befoze ſciſiu had of it, hall 
be no duty, becauſe the Law gives no Remedy befoze ſei- 
ſin: And conſequently ſuch Kent oz ſuch Arrears, as in the 
pzeſent Caſe being paid by the Tenant, may be recover'd a- 
gain, as the pzoper mony of the Tenant, deltver'd to the Gran- 
ter of the Kent without any conſideration, upon an indebitatus 
Aſſumpſit, the Law creating a pomiſe. 

Do might a Debt paid after ſir years elaps'd, foz which , by 
the Statute of Limitations, there was no remedy , yet that doth 
notceaſe to be a Debt, as if it had been releaſed. 
ae, wheredy he han no remedy ts recover the 

dQ , d no remedy to 
Debt by Law, i-thould ceaſe to be a Debt at all. 

Co this the wozvs of the Statute of 32 H. 8. c. 37. may be 
added, — fox recovery of ſuch Debts by Exe · 
cittoꝛs as were due to the Teftatozs, and foz which there was 
no remedy befoze, viz. That the Tenants did retain in their hands 
fuch Arrearages of Rents, whereby the Executors could not there- 
with pay the Debts, and perform the will of the Teſtator, &c. and 
ſurely no Arrearages could be of Rent, if they were remitted 
in Law na was it fit the Erecutozs ſhould pap the Debts , 02 
the Teſtatozs Mili with that which was no part of the 
eftatozs Eſtate, either in poſſeſſion, oz as a credit. 

Tf a common Recovery had been to uſes of Lozdſhips and 
DBannozs befoze the Statute of 27, the Recoverors had no re- 
medy to make the Cenants attozn (fog a quid Juris clamat would 
not ipeupon a Recoverp) befoze the Statute of 7H. 8. c. 4. 
which did give remedp , and which ſaith , Thar: ſuch refuſal of 
Attorument was to the great offence of their Conſcience refuſing, 
and not only to the difinheritance of the Recoverors , but often to 
the breaking of the laſt Wills of the Recoverees, and alſo to the 
diſinberitance of Hasbands, Wives, and others to whoſe uſe the 


Recovery was had, . 
c 
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there no remedy often in Law, are not therefoze dif] 
with, and diſcharged by; the party, as is ſuperficially in 
Ognell's Caſe. 


That the Conizee of a Rene granted by Eine tu uſes cannot 


have any actual ſeiſin, 02 be in pollefſion of ſuch Rent, 
ſince the Statute of 27 H. 3, cap. 10. 


and no Ltvery given, 02 given by one 

two, the ules in ſuch Deed 

never tilt ; ld if a Reverſion had been granted to uſes, 

no Attozument to the Grantee , no uſe could tiſe, becauſe 
Eſtate in poſſeſſion. And when 


And if befoze the Statute, a Reverſion had been 
Fine to Uſes, and no quid Juris clamat bzought, 
Land paſs'd by the Fine, pet the Tenant 
ftrain'd, noz a Wric of Waſte bzought againſt 
'd ; and when the Statute came to transferr 


| poſſeſſton 
had by the Fine, without power to diftrain, oz bing Waſte, 
the wozds of the Statute are, 

That the Eſtate, Title, Right and Poſſeſſion that was in ſuch 
perſon or perſons, that were, or hereafter ſhall be ſeis d of any 
Lands or Hereditaments, to the uſe, confidence, or truſt of any 
perſonor perſons, be from henceforth adjudged to be in him or 
them that have, or hereafter ſhall have ſuch uſe, confidence, or 
truſt, &c. 

And therefoze if befoze the Statute of 27. a Fine had been 
levied of a Rent-charge ta uſes, as this Cale is , if befoze 
Attornment to, 02 ſeiſin had by the Conizee, the Statute hay 
come and bzought the poſſeſſion of the Rent to the uſe, 
Ceſtuy que uſe could have had the Rent but as a Rent eck, 
tog which he could not diſtrain foz want of Artornwent, noz 
have an Aſſiſe fog want of ſeiſin, foz the Conizze had no - 
ther poſſeſſion of the Rent; but after Attozament and ſeifin 
= by Ceſtuy que uſe, his poſſeſſion perhaps became perfecd- 

But 


_ 


1 Kaiph Dixon ver. 
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But ſince the Statute, if a Fine be levied of a Reverſſon of 

Lands to uſes, og ot a Rent, becauſe the uſe and poſſeſſion by 

the Statute come inſtant! , and the Conizce of the Fine 

bath no time poſſible to , either a quid Juris clamat, 02 a 

Sir Moy] quem redditum reddit, (02,07 tb receive an Acrornment to, perfect 

Fiac's Caſe, bis poſleion. Jt was reſolv'd in Sir Moy! Finch's Cale, that the 

* Celtvy uſe ſhould, notwithftanding diſtrain , and have the 


ſame advantage, as if the Conizees poſſeſſion had been perfe- 
&ed by Attornment and ſeifin, 


ately in ſome per- 
Ss, as it did befoze 
— in Chan- 

2 of the Land, 


purpoſes at pleaſure, either by tran(- 
Strangers, by enlarging, diminith- 
ing, oz altering them, to and among themſelves , at their 
pleaſure , without obſerving that rigour and ftriane(s of Law 
foz the poſſeſſion of the Conizee, ag was requiſite befoze the Sta- 
tute. 

CUbich J have ſuffictently evidenc'd by ſhewing that the At- 
tornment of the Leſlee to the Conizee 02 Reveritioner, 02 of the 
Tenant to him, as Grantee of the Rent. chat ge. is now diſpenc d 
with, which was not befoze the Statute. 

Foz if that were naw requiſite, the Conizors could not only 
not diffrain foz the Kent due befoze the Fine, but not fo the 
Rent due ſince the Fine + na doth the Sraruce help the matter, 
becauſe the Ceſtuy que uſe is in poſſeſſion of the Kent by the Sta- 
tute, and therefoze needs no Artornmenc , fo2 that is true, when 
the Coni zee hath a perfect poſſeſſion, but without Attorument the 
Conizce had no perfect poſleſſtion tmpowging him to diſtrain; 
and therefoze the Statute can bzing no per teu poſſeſſion to the u- 
(es to that end, And 
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And ſo Sir Edward Coke agrees the Law, that ſince Little- Cok. Li. . 
ton woote, It the Cn zee of a Fine befoge Attornment by Detd 56. 


indented and intoll d, bargains and ſells a Seigniory to ano- 
ther, the Bargainee ſhall not diſtrain, becauſe the Conizee, that 
is, the Bargatnoz, could not foz want of Attornment. 

But on the other ſide, a man perfealy (eis'd of a Seigniory 

Rent, Reverſon, 02 Remainder, bargains and ſells by Deed in. 
dente d and inroll'd, accozding to the Statute, the Bargainee 
ſhall viſtrain without Attornment by vertue of the Statute. 
And if a Fine be now leviedto a man to the uſe of a third per- 
fon, the third perſon ſhall diſtratn without any Attorument made, 
not only to himſcir, Co of the Sta tute, but to the Conizee, 
by the Reſolution in Moyle Finch his Caſe, foz otherwiſe the 
Fine were to little purpoſe, 

Cahich Caſe, though it make an Attornment not neceſſary, 
where it is impoſſible to be had, that the Conveyance might not 
be uſeleſs in effen, and an intended right to be de novo intro- 
dut d, altogether hindzed. 

Shall it therefoze deſtroy an old Actornment,which cannot but 
be had, and (gill in being, foz no other uſe o end, but to de- 
pꝛive the Conizors of a Rent and fozgmer Right juſtly due, to in- 
troduce a general inconventence upon all that have granted Lea- 
les fox lives, and are occaſioned to ſettle their Eſtates? 

And there is great difference between a Fine levied of a Re- 
ver ſton, o of a Rent · charge, to the uſe of a third perſon, and to the 
uſe of the Conizors ; fo} a third perſon can never diſtrain, unleſs 
either an Attornment were to the Conizee, which is impoſſible, be- 
cauſe no poſſeſſion continues in him, ſo as to receive an Attorn- 
went ; 02 unlets the conftruction of the Statute (according to Dir 
Moyle Finch his Caſe) to make the Conveyance of effect to Ce» 
ſtuy que uſe, made the Attornment, becauſe it could not be had, 
not neceſſary, which is a great ſtrain and violence upon the true 
reaſon of Law. 

That a Conveyance,which in reaſon could not be good with- 
out Attorument, ſhould be ſufficient, becauſe it could not have an 
Attorument, which was neceſſary to make it ſufficient. 


And this pzacice hath been frequent ſince the Statute of Uſes ; $ir Will. ben 
as in making a Recovery againſt his nature to be a fozfeiture, *='* <*© 


becauſe taken as a Common Conveyance : To make Ules vecla- 
red by Indenture between the parties, made a year after the Re. 


covery,to be the Ciſcs of the Recovery, with ſuch Limitations as pownen's 
are mentioned in Downan's Caſe, the 9. Rep. Caſe, 9. Rey. 


Ta 


Dixon verſ. 
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L.Crowwel's To make a Rent arile out of the Eſtate of Ceſtuy que uſe up- 

Seton a Recovery, which was to ariſe out of the Eſtate of the Reco- 
veror and his poſſeſſion. which is a pztncipal point in Crowwe!!'s 
Caſe, and reſolv'd ; becauſe 1 intention of the parties, the 
Ceſtuy que uſe was to pay the 

* — Bracebridge*s Caſes eminent to this purpoſe, Tho. Brace- 

Lan bridge, ſeis d of the Manno; of Kingbury in Com, Warwick, made 

— Rep. A Leaſe fo One and twenty years of Birchin Cloſe, parcel de] Man- 

n ac. gor tu Moore and another Leaſe of the ſame Cloſe foz Six and 
twenty years, to commence at the end of the firſt Leaſe, to one 
Curteis, tendzing Rent, and after made a Feoffment of the Pan- 
no, and all other his Lands, to the ule of the Feoffees and their 
Þeirs and Aſſigns, upon Condition that if they paid not 10006 |. 
within fifteen daies, to the ſaid The, Bracebridge or his Aſſigns , they 
ſhould ſtand ſeiz'd to the uſe of Bracebridgeand Foyee his Wife ; the 
Remainder to Ihm their ſecond Son in tail, with divers Remain- 
ders over: The Remainder to the Right Heirs of Tema the Fa- 
ther; Livery was made of the Land in poſſeſſion, and not of Bir- 
chin cloſe,and noAcrornwent;the Feoffees paid not 10000 | where- 
by Bracebridge the Father became ſ(eig'd, and the firſt Tenant foz 

pears attozn'd to him. Adjudg'd. 
* * by Livery ol the Pannoz, Birchin Cloſe did not pals 
to the Feoffees without Attornment. 
2. That the Attornment of the firſt Leſſee was (ufficient. 

Moore f,99. 3-Though the uſe limited to the Feoffees and their tus. was 

0.243 determined befoze the Attornment, pet the Attornment was good 
to the contingent uſe, upon not paying the monp. 


In the Reſolution of this Caſe, Wild, Archer, and Tyrrell, 
Juſtices, were for the Plaintiff, and Vanghan , Chief Ju» 
ſtice, for the Defendanr. 


Trin. 


Trin. 21. Car. II. C. B. Rot. 1714. 


The King Plaintiff, in a Quare Inpedit , per Galfridum 
Palmer Atturnatum ſuum Generaiem, 

Robert Biſhop of Horceſter, Thomas Fervis Eſquire and 
Fobn Hunck iq Clerk, Detendants. 


DE King counts, That Queen Elizabeth was ſeig'd of 

| the Advowſoa of the Church of Nortieſd, with the Chappel 

of Coſton in groſs, in Fee in jure Coronz, and peſented one 

James Whire her Clerk, who was admitted, inſtituted and invw 
aged. 

That from the ſaid Queen, the Advowſon of the ſaid Church, 
with the ſaid Chappe!, deſcended to King Jawes, and from bim 
to Ring Charles the Firſt, and from him to his Majeſty that now 
is, who being ſeis' d thereof, the tato Church, with the Chappel, 
became votd by the death of the (aid James White, and therefoze 
it belongs of right to him to pꝛeſent, and the Defendants dl 
ſturbe him, to his damage of 200 l. which the ſatd Attorney is 
ready to verifie fo2 the King. 

The Defendants plead — and firſt the Biſhop, that 
he claims nothing in the ſaid Church, and the Advowſon but as 
Ordinary. 

The Defendant Jervis ſaith, That long befoze the ſaid Pre- 
ſentation ſuppos'd to be made by the late Queen, one Richard 
Jervis Eſquire, was ſcis d of the Mannor of Nortfield , with the 
Appurtenances in Com. predido, to which the Advowſon, Ec- 
cleſiæ prædictæ tunc pertinuit, & adhuc pertinet in his Demeſne 
as of Fer, and ſo ſcis d, the ſaid Church became void by the 
death of one Henry Squire then laſt Yncumbent of the (aid 
Church, and ſocontinued fo2 two pears , whert by the ſaid lote 
Queen, prætextu lapſus remporis , in default of the Patron, Or- 
dinary, and Metropolitan, Ecclefiz prædid pro tempore exiſten- 
tis did nuper Regite devolure by her Pzerogative z afterward, 
that fo, ter io die Decewbris, 28 Ez. by her Letters Patents 
under the Szcat Seal, bearing U the laid year and day — 

E - 
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+ March. 
1 


Weſtminſter, to the (aid Church, then being void , pzeſented the 
ſaid james White, who was admitted, inſtituted, and induged, 
tempote pacis, &c. 

That the ſald James White being ſo Keno? of the (ſaid Church, 
and the (atd Richard Jervis (eig'd of the ſaid Mannor to which the 
{aid Advowſon pertained, gc. the ſaid Richard after, at Norticid 
atozeſatd, died ſo ſeis · d. 

After whoſe death, the ſame deſcended to one Thomas Jervis 
Eſquire, as Son and Þeir of Richard, and from him delicend- 
ed to one Sir Thomas Jervis Kntght,who entet d, and was (cis d, 
and ſo ſeis d the ſaid Str Thomas Jervis, March the 30h. 1 4 Car, 
1. by his Deed in waiting, ſeal d at Norfield , granted 
to one Phincas White the Advowſon of the (aft Church, fo the firſt 
and next avoidance only, whereby the (aſd Phineas was 
fo; the next avoidance of the ſaid Advowſon, and (o poſſeſſed, 
the ſald Church became vold by the death of the ſaid James 
White, which was the firſt and next avoidance after the ſaid 
Gant to Phineas. 

Phineas, by virtue of his ſald Gzant, pzeſented one Timothy 
Whire his Clerk, who was thereupon admitted, inſtituted, and 
induced, tempore pacis tempore Car. 1. 

The ſald Timothy being Redor, and the ſald Sir Thowas 
Jervis (eis'd as afozeſaiy, The laid Sir Thomas died ſeis d at 
Norte ld afozeſaid, and the ſald Bannoz, with the Appurtenan- 
ces, deſcended to Thomas the Defendant,as bis Son and Veit, 
who enter'd, and was, and yet is ſcis d, and being (o ſeis d. 
the laid Church became vold by the death of the ſaid Timothy 
White, and the ſald Thomas Jervis, the Defendant, pzeſented 
the other Defendant, Jobn Hunckley, who was admitted, inft- 
tuted, and induced, long befoze the Crit . 

Then Traverſeth bee, That the late was ſeis d of 
the ſaid Advowſon, with the Chappel of Coflen aforeſaid in groſs, 
and as of Fee, Fare Corona ſue, Et bu parts off werificare , and 
demands Judgment Adi. 

John Hunckley the Incumbent taking by proteſtation, That 
the late was not ſeis d. no pclented, as by the Decla- 
ration is 'D; fo2 Plea ſatth, That Richard Jervis wag 
ſeig'd of the Mannor of Norfield , with the „ in 
Com. predi@o, and the Advowſon of the ſald Church . — 
thereto,and pleads the ſame Pica verbatim, as to the Queens 
Preſentation of White, and all other things, as Jervis the Pa. 
tron pleaded, and the pzeſentation of bimſelf, and that he was, 
by the pzelentation of the other Defendant Jervis, admitted. 

inflitutcd, 


Te Ki gn 
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— 


infiituted, and indugRed into the ſald Church, Septemb. 1 x. 1650. 
and Traverſeth. 

Abſque bee, that the King was ſeis d of the faid Advowſon and 
Chappel in Groſs, as of Fee, Er hee paratu oft werificare , and de- 
mands judgment. 

The Attorney General teplits, and as to the Biſhop,claiming 
nothing, but as Ordinary, Demands judgment, anda Writ to the 
ſaid Biſhop, and hath it with a Ceſſet Execut io, until the Plea 
determined between the King and the other Defendanes. 

And as to the Plea of the (aid Thomas Jervis the Patron, 
the Attorney maintains the Seifia of the late Queen, and of 
King James, King Charles the Firſt, and of the Ring that now 
is, of the (aſd Advowſon of the (aid Church and Chappel, as by 
the Count befoze is declared, | 

And that the ſaid Phineas White of his own wong. by uſurpa- 
tion upon the late King Charles the Firſt to the ſaid Church, then 
void by the death of the (aid James White, pzeſented the ſaid Ti- 
moby White, and Traverſeth. 

Abſque bee, That the Advowſon of the ſaid Church was, or is, 
pertaining to the Mannor of Norfield, and demand Judgment, anda 
Writ to the Biſhop. 

And as to the Plea of the Incumbent, the Attorney replies as 
befoze to the Patrons Plea , That the late Queen, King James, 
King Charles the Firſt, and the King that now is, were ſeis'd of 
the ſaid Advowſon in groſs, as of Fee; and that the ſaid Phineas 
White preſented the ſaid Timothy, by uſurpation upon Ring Charles 
the Firſt, and Traverſeth the appendancy of the Advowſon, Eccle- 

radial a, to the Mannor of Norfield, i 

The Patron Jervis rejopns and demurs the Attorney's 
Replication, as „ Und aſſigns for Cauſe, that the At- 
torney hath Travers d matter not traverſable, and that the Tra- 
verſe ought to have been omitted out of the Replication, as alſo, 
that the ſaid Plea is repugnant in it ſelf, and wants form. 

And John Hunckley the Incumbent tt joyns, That the (aſd 
Advowſon is pertaining to the ſaid Manoor , as he alledged in 
bis Plea befoze, Et de hoc ponit ſe ſuper Patriam, and the Attor- 
rey ſimiliter. 


I 2 Imper- 


The King verſ. , 
56 Robert Bp. of Worceſter Acc. 


Imperfections in the Pleading. 


1. Upon this Quare Impedir bzought, there is a good Title 
to pzeſent ſutrmis d foz the Ring, but no moze,and there is much 
— between a Title appearing foz the Ang. and ſuppos d 
only. 

2. The Defendant by his Plea in Barr, hath not well Tra- 
vers'd the King's Title, foz it is travers d but in part, tog only 
the Seiſin of the Advowſon in the Queen is travers'd, whereas 
pzoperly the de iſin and Preſentation of the Queen, by reaſon of 
her Seiſin , ought to have been traverſed : by Abſque hoc , 
That the Queen was ſeu d of the Advowſon in groſs, and pre- 
ſented, 


3. The Deiſin of the Advowſon which makes not a Title 
alone , noz is not either traverſable oz inquirable bp the tender 
Fiz. M Br.f. gf a demy mark in the King's Cale, in droit d'Advowſon, is not 
„ene rraverſable neither alone ina Quare Impedic, But no Dewurrer 
294.b. ro noz no Iſſue taken upon that Traverſe, no moze 
e ſald o 

4- The King may alledge Seiſin, without alledging any time 
Ne (as CR Coke ſaith) tn droit d'Advowſon. 

26 H 8.42 8. Defenvants ra ec wag not neceflary , becauſe 
HobDig'7 © had confels'd and avoided the Queens Preſentation, by —— 
len. „d {ft Was by Lapſe, if the Defendant had reſted upon avoiding 
Moore n% the Queens Pyeſentation. 


Caſe, f. 8 6. The Attorney General ought to have maintain d his Count, 
and 103. and travers'd the Queens Pzeſentation by Lapſe. 
Herrin 7. Oe doth not dolo, but deſerts making the Rings Title 
Caſe, Velvet appear, and falls upon the Plaintiffs Title,that the Advowſon 
ton f. 2 was not appendant. 
$. Þe offers a double Jſlue, that the Picſentation of Phineas 
— was by Uſurpation, and the Advowlon not appendant to 


Certain 


_ _ 


The King vert. C 6 
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Certain Premiſſes. 


It a man Counts 02 Declares in a Quare lmpedit, Chat he, 
0} bis Anceſtozs, oz ſuch from whom he claims, were ſeis d of 
the Advowſon of the Church, but declares of no Pieſentation 
made by him oz them, ſuch Count oz Declaration is not good ; 
and the Defendant may Demurr upon it, ſo is the expzeſs Book 


following. 

1. Aman hall not have a Quare Impedie,if he cannot alledge Fb. Nur Br. 
a Pzeſentation in himſelf , vz in bis Anceſtoz, oz in anothet *: 
perſon, though whom he claims the Advowſon, and that in his 
Count, unleſs it be in a ſpectal Caſe. Then puts that ſpectal 
Caſe, Ag if a man at this dap, by the Kings Licence, makes a 
Parochial Church, oz other Chancery, which mall be pzcſentable, 
if he be diſturbed to pzeſent to it,he ſhall have a Quare Impedit, 
_ 222 — melentment in any perſon, and ſhall 

ount upon the ſpectal Patter. 

And the Law in this, is the ſame in Caſe of the King with 
2 Common Perſon, by all the Books and Preſidents in the Books 

Entry. 

To this add the Lozd Hobarts judgment, which is alwales ac. 
curate foz the true reaſon of the Law, Know that though it 
be true, that a Preſentation may make a Fee without moze (as a 
Preſentation by Ulurpation doth) that you never have a Decla- 
ration in a Quare Impedir, that the Plaintiff did pyeſent the laſt [Hobart _ 
Incumbent without moze ; but you declare that the Plaintiff wag f. 101, F 
ſtis d in Fee, and pzeſented, oz elſe lay the Fee-fmple in ſome 
other, and then bzing down the Advowſon to the Plaintiff, either 
in Fee, or ſome other eſtate. 
The reaſon is, That the Preſenement alone is militant and 
indifferent, and may be in ſuch a Title as map pzove, that this 
new Avoidance is the Defendants, and therefoze you muſt | 
the Caſe ſo, as by the Title pou make, the Preſentation pa 
joyn'd to your Title, ſhall pzove that this Preſentation is likewiſe 
yours, as well as the lat. 

Whence it follows, That to Count of an Eſtate and Set- 
fin without a Pzeſentation, oz of a Pieſentatton without an 


Cate, are <qua'ly vicious and naught , be it in the Caſe of 


the Ring, oz of a Common Perſon, and was never in Exam- 
ple og Preſident. 


— —ü— .  __ 
—— — 


8 The King verſ. 
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2. A ſecond neceſſary Pꝛemiſe is this and is both natural and 
manikeſt; When you will recover any thing from we, it is not e- 
nough for you to deſtroy wy Title, but you muſt prove your own 
better than mine, 

Fo? it is not rational ta conclude, vou have no right to this, 
and therefoze I have; fo2 without a better right meiior eſt con- 
ditio poſſidentis regularly. 

ebase. 3. Everp Ockenvant may plead in a Quare Impedit the Ge- 

_ 8 neral Iſſue, which is ne diſturba pas, becauſe that Plea doth 

fnen paginæ. Vut Defend the wong wherewith he tands charg d. and leaves 
the Plaintiffs Title, not onlyuncontroverted, but in effec con- 
fels'd; and the Plaintiff map, upon that Plea, pzeſently 
pay a Writ to the Biſhop, oz at his choice maintain the Oiſtur- 
bance to damages. 

Hob. Digedy But if a man will leave the General Jflue, and controvert 

erte the Plaintiffs Title, he muſt then enable himſelf, by ſome Ci. 

103, ics, dle Of his own, to do it; but pet that is not the pzincipal part 
of bis Plea, but a fozmal Inducement only: And therefoze 
there is no ſenſe, if you will quarrel mp poſſeſſion, and J 
to avoid pour Title effectually, do induce that with a Title of 
my own, that you ſhall fly upon my Title, and foz(ake your own; 
1 you muſt recover by your own ſtrength, and not by my weak · 
ne 


The Lozd Hobart goes further, in giving the reaſon of this 
courle of Pleading, in Colt and Glovers Cale, in the place be- 
fozecited , of this fozm of pleading in Law, there is one rea- 
ſon common to other Actions , wherein Title is contain'd to 
the Land in queſtion ſpecially, which is, that the Tenant call 
never be receiv'd to Counter-plead, but he muſt make to 
bimlelf, by bis Plea, a Title to the Land, and ſo avoid the 
Plaintiffs Title alledg'd by Traverſe, 02 confeſſing and avoid- 

ing But inthe Quare Impedic there is a further reaſon of it, 
foz therein both Plaintiff and Defendant are 4Gors one againſt 
another; and therefoze the Defendant may have a Writ ta 
the Biſhop as well as the Plaintiff , which he cannot have 
without a Title appearing to the Court: And ſo are the Pre- 
Raftal L. la- ſidents, When a Quare Impedic is bzought againſt the Pa- 
33 — foz diſturbance of his Clerk , not being in poſſel- 
on, 


The 
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The Caſe in brief, and the Queſtion upon it. 


Upon the Recozd, as it hath been open d. and the pleading 
therein between the King and the Patron, upon which all the 
Queſtion ariſcth firſt, J (hall not make the Queſtton to be, 
cabether there may be a Traverſe taken upon a Traverſe 
that Queſtion be ta truth in the Cale) tog that is a Queſtion 
rather upon terms of Art, than a Queſio Forenfis, and rifing 
upon the naked fan of a Cale depending in Judgment. 

I Hall ther:foze make the Queftion upon this Caſe, ſuch 
as nahedip it is, without involving it in any difficulty 
terms, 

The King bzings a Quare Impedit, and declares, That 

Elizaberh was feig'd of the Advowſon of the Church of 
Norfield in groſs, as of Fee, and pycſented, and derives the Ad- 
vowſon to himſelf , and the Church became vold by the death 
of the Queens Preſentee ; and he is diſturbed to by the 
Defendant Jervis. 

The Defcnvant ſaith, That befoze the Queen pzeſented, R 
Jervis, his Anceſtoz, was ſeis d in Fee of the Mannor of Norfield, 
to which the Advowſon of this Church is appendant, it 
came void by the death of one Squire, and continued 
pears, and that the Queen then pzeſented White her 
lapſe : That the Manoor and Advowſon deſtended 
to Thomas Jervis, from Thomas to Sir Thomas 
granted the next avoidance to one Phineas White, 
ted, upon the death of James White, one Timothy White, 
was inſtituted and inducted, and then derives the Mannor 
Advowſon to himfelf ; and that the Church becoming votd , 
on the death of the lald Timothy, he pzeſented the other Defen- 
dant Hunckley, and Traverſeth the Queens Seifin of the Advowſon 
in groſs. 


. 4 


8 


that 
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The King verſ. 
Robert Bp. of Wareefter, wb 


The Law in Caſe of a Common Perſon, 


It a Common Perſon bzings a Quare Impedir, and counts 
dia Title to pzeſent, and that he is diſturbed : The Defendant, 
to counter-plead the Plaintiffs Title, makes (as he muſt ) a 
Citle to himſelf to and confeſſes and avoids, oz Tra- 
derſeth the Þ Title. 

1, Che Plaintiff Mall never delert his own Title, and by 
falling upon, and controverting the weaknels only of the De- 
kendants C itle, ever recover oz obtain a (Writ to the Biſhop , 
though the Defendants Title do not appear to the Court to be 
ſufficient foz the unanſwerable Reaſons given by the Lozy Ho- 
bart in the lit ſĩ place. 

2. I pou wlll recover any thing from another man. it is not 
enough foz A eln but you muſt pzove your own 
better than 

3. There is no (ſenſe, t you will quarrel my poſſeſſion 
02 Right, and I, to avoſd your Title effecually, either by Tra- 
verſing it, which is g, o confeſſing and avoiding it, do 


induce that with a Title of mine own, that pou ſhall fly up- 
— it, and fozlake your own, as J ſaid 


4. Though J ſhould, being Plaintiff, make it appear to the 
Court, That the — + 


a (02 
lendant, when no moze right appears one than the o- 
ther; and not only ſo, but no tight (02 either ? Foz in 
ſuch Caſe ſure, Melior eſt Conditio poſſidentis, I ought not to be 
ſued by him I have not wrong'd ; and he which bath no right, can 
fuffer no wzong. 

5. It is to no end the Plaintiff could ſet fozth any Title at 
all, if he be not to make it good; but it (ould ſerve his turn 
— — impeach the Defendants Title, and conclude ſo un. 
reaſonably, That it J can make it appear the Defendant 
hath not a good Title , therefoze J have and muſt have Judg- 
ment fo; me. 


How 


The King verſ. 
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How far, in the King's Caſe, the Law differs 


not from a Common Perlons Caſe. 


1. And where the King's Title, in a Quare Impedit bzought 
by him, appeacs to be no moze than a bare ſuggeſtion , the 
Kivg can no moze than a Common Perſon (and to; the lame 
realong ) fozſake biv own Title, and endeavour only the de⸗ 
ffroving of the Defendants Title; foz the weakning of the De- 
fendanrs Title without moze, can no moze make a good Title 
to the King. _ it canto a Common Perſon. 

2. It the King, oz big Predeceſſor, hath pzeſented by rea- 
ſon of Ward(hip, of Lapſe, of the Tewporalties of a 
in his hands, of Outlawry, and in many other Caſes , 
the Church becomes void next after the Wards Age, and 
his Livery , after the death of him pyeſented by Lapſ, 
—_— of the Temporalties , and Reverſal of the Outlaw 


1 all theſe Caſes , if the Ring bzings a Quare Impedit, 
and counts that de was ſeiſed of the Advowſoa in groſs, 
pzefented, Chen the true Patron ſhall confeſs 
tion, and avotd it by chewing in their ſeveral 
bis Pieſentation was in right of the Ward, by Lapſe, by 
ſon of Outlawry, or of Temporalties, being in his b 
King (hall deſert his own Title, and controvert 
1 to appear 2 - 

e e 
28 againſt thoſe manifeſt Rules of of Law 
liver 

3. If this ſhould be Law generally , - though the King 
have no Ticle to pzeſent, noz petend to any, foz it 
not, not to pzetend at all, and not to be obliged to make good 
the Title pꝛetendedz it were a moze compendious way, when a- 
ny Patron ge ſented, That the King Could, by Scire Facias, 
compel him to (ct forth his Title, and Demurr upon it. og Tra- 
verſe it, and recover the Pzeſentation , if the Patrons Title 
were any way defceive. 


Where- 


The King ver. 8 
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W herein the Law differs in the Kings Caſe 
from a Common Perſons Calc. 


But it muſt be agreed there are Caſes in which the King 
deſert his own Title, and not zoyn Jſlue upon the 
es Traverſing the King's Title, oz avoiding it, but 
Traverſe the Title made by the Defendant in bis Barr, which 
is directy taking a Traverſe upon a Traverſe, which regu- 
larly a Common Perſon cannot do; noz J think in any 
- Cate, but where the firſt Traverſe tender d by the Defendant ig 
Long 54+ not matertal to the Action bzought, as in the Caſe of Clan in 
curing ſo mo- Long, 5 E. 4. Hob. Digby & Firz-herbert's Caſe, & Woodroffe & 
Alles en. Codford's Caſe, 37 Eliz, Hob, f. 103. 
. 100. b. 
Erft The King counting of a Title to himſelf by Office found, oz 
38.7.3. bpother matter of Record, which is another thing than only 
Precogative , (UCNUENG a Title, as in the Caſe at Barr, map chule to main- 
£645 tain his own Title found by Office, and Traverſed by the Defen- 
dant, 07 otherwiſe appearing of Record, and take a Traverſe to 
the Title made by the Defendanc, 


The Reaſon is manifeff ; foz the Office of it ſelf is a Ti- 

—— tog the King, and he chall never loſc his 
* a Title, but where the Defendants Tt. 
tle doth appear a better. But what is this that the King 
hould Reftinqutth dis own Title only ſurmis d. and contro- 

Sols 13E, 4. bett the Defendants, whole Title , though it ſhould appear 

f.8. and many NaUght, leaves no Title in the King: But when an Office is 

other Book. Found, oz a Title foz the King appears by other matter of Re- 
cord, it the Defendant have u Title, the King hath one by his 
Office, oz other Record. 


Some Books, prima facie, ſeem to make foz that Opinion 
That the {ing may generally deſert his own Title, and take a 
Traverſe to the Defendants, 
Br. Prerogz= Brook Title Prerogative, pl. 64 COAbere a man Traverſeth 
_—” the Office of the King, and makes to himſelf a Title (ut 
oporter ) Traverſing the Title of the King contatn'd in the Ot. 
fice, the King may chuſe to maintain his swn Title, oz to 
Tra- 


The King verſ. 
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Traverſe the Title alledg'd; foz the King is not bound to ſtand 
to the firſt Traverſe which tenders an Jſſue,but map Traverſe the 


matter of the Pleaof his Avverlary ; For this no ancient Book 
is cited, 

But dicicur Hillar. 7 E. 6. quod fic utitur, in an Informa- 
tion put by the Subject tog the King, in Scaccario, that where 
the Defendane pleads a Barr, and Traverſeth the Information, 


—— 


the King may Traverſe the matter of the Barr, if he will, and . 


is not bound to maintain the matter contain'd in the Abſque 
hoc. 


This Caſe, as appears in the firſt part of it, was in the 
Cale of an Office , and therefoze makes not at all again my 
Diverſity : Ta the latter part the Aſſertion (ſeems moze gene- 
ral, as if the King could in any Caſe deſert to maintain the 
matter of his Information, and Traverſe the Barr of the De · 
fendant; but there is nothing in this part of the Cale poſi 
tive enough to over-rule mp „and is no moze but 
Sic utitur ut dicitur in Scaccario , which map be a miſtaken Re- 


po2t. 


The other Caſe is likewiſe in Brook, but no ancient Book Br. Travers 


Calc cited, but only 38 H. 8. and no moge. 


ſans ceo. 


An Information th the Chequer, the Defendane pleads, and N15 


Traverſeth a material point in the laformation, whereupon 
they are at Jfſue; there the Aing cannot waive this Taue, as 
be may in other Caſes, where the King alone is party, with- 
out an loformer at ſupra per Attornatum Regis, & alios legis pe- 
ries, 


This Caſe ſeems likewiſe to conclude , That when the la- 
formation is only fo2 the King, and a material point Traverſed, 
upon which Taue is joyn'd, that the King is not bound to that 
Iſue,vut map take another. This dif.affirms the fozmer Caſe, 
when the Information is by an loformer, the King muſt maintain 
bis Information. 

Note the cloſe of this Caſe , Ur ſupra per Attornatum Re- 
g's, & alios legis pericos , JI (hall give the Cale here mentt- 
oned in this ut ſupra, which will, J think, determine the 
— clearly eſtabliſh the Law accozding to the Diffe- 
rence taken. 


K 2 That 


The King verl. 
64 Le hey of Worceſter, _$ 

That Cale is likewiſe in Br. and cited to be as in 34 H. 8. 
whereof there is no car · book, neither ſome four years befoze 

the laſt Caſe I mentioned. It is thus: 
4 Nora by Whorhood Attornatum Regis, & alios, Uben an 
\ „ U. Information is put into the Chequer upon a penal Statute , 
and the Defendant makes a Barr, and Traverſeth, that 
there the King cannot wave ſuch Iſſue tender'd, and Tra- 
verſe the fozmer matter of the Plea, as he can upon Tra- 
when the King is ſole 
party, and intitied by matter of Record; fog upon the la- 
formation there is no Office found befſoze, and alſo a Sut j ect 
is party with the King lo a motetp, Quod nota bene. 
Here it is moſt apparent, Ia ſorwat ion, 
when the King hath no Title b 
bath upon Office found , the 
tcnder'd upon the firſt Traverſe , 
in his own name, which vilaffirms 
point: Aud fox the Supernumer 

is not the (ole party in the | 

and without weight; but the fires is where the King is ſole 

party, and intitled by matter of Record, 


I (hall add another Authozity out of Stamſord Prerogative. 


If the King be once ſeis' d, bis Highnels wall retain a- 
gain all others who have not Title , nothwithtanding it 
be found alſo that the King had no Title , but that the o- 
37 AM. pl. 11, ther bad poſſeſſion befoze him, as appeareth in 37. AM. p. 
35. which is pl. 11. where it was found, That neither the 
Ring noz the party bad Title, and yet adjudg'd that the 
King ould retain ; fo; the Office that finds the King to 
— have a Right oz Title to enter, makes ever the King a 
£4: 1, Food Title, though the Office be falſe, &c. and therefoze 
no man Gall Traverſe the Office , unles he make bimſelf 
a Title ; and if he cannot pzove his Title to be true, al- 
though he be able to pzove his Traverſe to be true, pet this Tra- 
Fee, At is to be noted, That the King hath a Pzerogative 
s which a Common Perſon hath not, foz his Þighnes may 
chooſe whether be will maintain the Office, oz Traverſe the 

Title of the party, and ſo take Traverſe upon Traverſe. 


It 


The King vert. 
Robert Bp. of Worcefter &c. 65 


3 the Ring take Iſſue upon a Traverſe to an Office, he 
cannot in another Term change his Traverſing 
& fendants Title, oz then he might do it — 5 Wo 
7 But the King may take Jüuue, and after 
Bri 
X tion; fox in theſe Cales , as all „ Feveral other 
mam, and are as they were at firſt, but this ought 0 . 
done in the (ame Term, otherwile the King might change 
„% 


Judgment pro Deſendente. 


Hill. 21 & 22. Car. II. C. B. Rot.606. 


Thomas Rowe Plaintiff, and Robert Huntington Defendant, 
in a Plea of Treſþafs and Ejefiment, 


Þ E Plaintiff veclares, That Thomas Wiſe, 1. April, 

| 21 Car. 2. at Hooknorton in the County of Oxford, by his 
Indenture pʒodut d, dated the ſaid day and year, demis d to the 
ſald Thomas Rowe the Mannor of Hooknorton , with the Appur- 
tenances , 4 Meſſuages, 100 Acres of Land, 30 Acres of Mea- 
dow, 400 Acres of Paſture, and $+ Acres of Wood, with the 
Appurtenances, in Hooknorron afozelaty. As alſo the Redory 
and Vicaridge of Hooknorton, and the Tithes of Grain, Hay, and 
Wool, renewing in Hooknorton afozelatd;To have and to hold the 
Pꝛemiſſes from the Feaſt of the Annunciation of the Virgin, then 
——_ tothe end and term of Seven years then next enſu- 


g. 

That by virtue thereof, the (aſd Thomas Rowe the Plaintiff, 
into the ſaid Mannor and Tenements enter'd, and of the ſaid Re- 
gory, Vicaridge, and Tithes, was poſſeſſed, 

'Thatthe ſatd Robert Huntington the Defendant, the ſald Firſt 
of April, with Force and Arms, into the ſald Mannor, Rectory, 
Vicaridge and Tithes, entred, and him Ejze&ed againſt the Peace, 
to his great damage, and whereby be is endamaged 1 oo 1, 


The Defendant Huntington pleadg not Culpable. 
And thereupon Iſſue is Joyn'd. 

The Jury give a Spectal Gerdi, That as to the Treſpaſs 
and Ejedtment in the ſaid Mannor and Tenements, and in the ſaid 
ReQory, Vicaridge, and Tithes aforeſaid, excepting 200 Acres 
of Paſture, parcel of the ſaid Mannor of Hoeknorton, That the De- 
ſendant Huntington is not Culpable, And as to the ſa:d 200 Acres, 
they ſay, that long before the ſaid Treſpaſs and Ejedtment, 

That is, the 146, day of Ofober, 1, Mar. one Robert, then 
Biſhop of Oxford, was ſei d in his Demeſne, as of Fee in Right of 
his Biſhoprick of the ſaid Mannor, whereof the ſaid 200 Acres are 
parcel, and ſo ſeis'd the ſaid 14th of Offober, 1 Marie. at Hook- 


eren 


— verk. 


worten aforeſaid, by his ſndenrure of Demiſe, ſeal'd with his E- 
piſcopal Sea}, Dared the ſaid day and year, and ſhew d in Evidence 
ro the Jang made betwern the faid Biſhop of the one part, and 
Jobs er of Hookworton Eſq; of the other part, for Confſidera- 
tions in the ſaid Indenture of Demiſe mentioned, had demis d, and 
to farm lett, to the ſaid Croter; Among other things , the aid 
Mannor with the Appurtenances, whereof the ſaid 200 Acres are 
parcel, To have and to hold, to the ſaid Croler and his Aſſigns, 
from the end and expiration , prieris Dimiffionis in cadem Indentwv. 
Mentionas. for and during the term of Ninety years then next fol 
lowing. 

The cenor of which Indenture of Demiſe follows , in hac ver- 
be 


This Indenture made the Fourteenth day of Offober, 1 Marie, 
&c. Between the ſaid Biſhop and the faid Jabs Croker,&ec witneſ- 
ſerh, That where the ſaid Biſhop, by the name of the Reverend 
Father in God, Robert King , 


Covent of the ſame, by their Deed Indented , 6, April, 29 
Hen. 8. with the Conſent of their whole Chapter, Have demis d, 
and to farm lett, 

All that their Manſion or Farm of Heknerton , with the Appur- 

tenances in the ſaid County, and all the Manſion and Farm Demeſne, 
Lands, Meadows, Leaſowes and Paſtures, with all Commodities 
and Profirs to the ſaid Mannor belonging or appertaining, and the 
cuſtomary works of all the Tenants, not granted nor remitted be- 
fore the Date of the Deed ; And the Parſonage of Hookwortosn, and 
all Lands, Tenements, Meadows, Tithe Corn and Grain, Hay and 
Wool, and all Profits to the ſaid Parſonage belonging; And alſo 
the Vicaridge of Hootworron aforeſaid, with the Appurtenances z 
And all Lands, Tithes, Profits, to the ſaid Vicaridge belong- 
ing. 
* alſo a Paſture called Preſftfield , with the Appurterances 
in Heoknorton aforeſaid ; And all Commons of Sheep, call'd by the 
name of their Founders Flock ; And the Hay of a Meadow, call'd 
Brown-mead, with the cuſtomary works thereto pertaining ; And 
—_— and Duty of a Mead, call'd Ha- me in Hooknorton afore- 
fa 

Except and reſerved to the ſaid Abbot and Covent, and their 
Succeſſors, All Tenants and Tenantries, then, or afrer to be ſer by 
Copy of Court-Roll, Al Fines, Reliefs, Eſcheats, Herriots, A- 
merciaments, Pains, Forfeits, and all Perquiſites of Courts Barons 
and Leets. 

To 


Themas Rowe verl. 
Robert Huntington. 


Io have and to hold the ſaid Farm or Mannor, and all other the 
Premiſſes, with the Appurtenances, Except before excepted to the 
faid Croker, his Executors and Aſſigns, from the Feaſt of the An- 
nunciat ion of our Lady laſt paſt before the Date of the ſaid Deed, 
indented for the term of Eighty years, rendring to the ſaid 
Abbot, Covent, and their Succeſſors yearly , during the ſaid 
derm. 

For the ſaid Mannor and Farm 9 l. For the ſaid Parſonage 22 |. 
2 8. For the Common of Sheep, Hay, and Cuſtom-works of Brems- 
Mead 5 l. For the Wool 12 l. For Preſt-field 61. 135. 4d. For 
the Vicaridge 6 J. 13 8. 4 d. of lawful mony, &c. at the Feaſts of 
St. Michael the Arch · angel, the Anounciation of our Lady, by e- 

ual portions, As by the ſame Deed Indented, amongſt divers other 
— Grants, more plainly appeareth. 

And where alſo, as the aid Biſhop, by his other Deed ladented, 
Dated $. Oftober, 1 EA. 6. hath demis'd and to farm lett, unto 
the ſaid Jobs Groker, all that his Mannor of Hooknorton aforcfaid, 
with all Meſſuages, Toſts, Cottages, Orchards, Curtilages , 
Lands, Tenements, Meadows, Leaſowes, Paſtures, Feedings, 
Commons, waſte Grounds, Woods, Underwoods, Waters, Mills, 
Courts-Leets, Fines, Herriors, Amerciaments, Franchiſes, Liber- 
ties, Rents, Reverſions, Services, and all other Heredicaments what- 
ſoever they be, ſer, lying, and being in Heoknorten aforeſaid, in the 
ſaid County, with the Appurtenances, 

Except certain Lands and Tenements in the ſaid Town in the 
Tenure of the ſaid b Croker, for certain years then endu- 


r 

35 to hold, All the ſaid Mannor of Hootwerton, and all 
other the Premiſſes, with the Appurtenances , Except before ex- 
cepted to the ſaid Jobs Crater and his Aſſigns, from the Feaſt of St. 
Michael the Arch angel laſt paſt, before the Date of the ſaid latter 
Deed Indented, to the full end of the term of Ninety years from 
thence next enſuing, 

Rendring to the ſaid Biſhop and his Succeſſurs yearly, during the 
ſaid term. Eleven pounds, four ſhillings, and nine pence, at the Feaſts 
of the Annunciation and St. Michael the Arch-angel, by equal porti- 
ons, as by the ſaid latter Deed, among other Covenants and Grants, 
more plainly appears. 

The Reverſion of all which Premiſſes are in the ſaid Biſhop , 
1 and his Succeſſors do belong, as in Right of his 


Now 


Thomas Rowe vel. 
Robert Huntington. 
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Now witneſſeth, That the ſaid Biſhop bath demis U, and to ld. 1 Mar. 


Farmletr, and by theſe Preſents doth demiſe , &c. to the aid 
Jobn Croker, All the aid Mannor and Farm of Hooknortow, toge- 
ther with all Meſſuages, &c. And all and ſingular other the Pre» 
miſſes , with the Appurtenances , in the ſaid ſeveral Indentures 
ſpecified and contain d. 

To have and to hold the aid Premiſſes contain'd in the aid firſt 
Indenture , to the ſaid Job» Croker, his Executors and Y 
from the end, expiration, and de tetminat iou of the ſaid term ſpe- 
cified in the ſaid firſt Indenture, unto the end and term of Ninety 
years next enſuing, yielding therefore yearly to the ſaid Biſhop 
and his Succeſſors, for tbe ſaid Premiſſes , ſpecified in the aid 
firſt Indenture, ſuchand like Rents as in the ſaid firſt Indenture are 
reſerv'd, at the ſame daies and times ; and 

To have and to hold, All the Premiſſes ſpecified in the aid lat- 
ter Indenture, from the end, expiration, and determination of the 
aid term ſpecified in the ſaid latter Indenture, until the end and 
term of Ninety years then next enſuing: Rendring yearly for the 
premiſſes in the aid latter Indenture ſpecified, ſuch and like Rent 
as is reſerv d by the aid latter Indenture, and at the ſame days and 
times. 


Then follows a Clauſe of Diſtreſs if the Rent be behind for a 
Mont h. 


And if the aid ſeveral yearly Rents reſerved by theſe Indentures, 
or any of them be unpaid in part, or in all, by the ſpace of one 
quarter of a year after any the ſaid Feaſis, at which the ſame oughe 
to be paid, and be lawfully demanded; and no ſufficient Diſtreſs 
upon the Premiſſes, whereupon the ſame is reſerved ro be found ; 
Then to be lawful for the ſaid Biſhop, and his Succeſſors, into ſuch 
of the Premiſſes, whereupon ſuch Rents being behind, is, or are re- 
ſerved, to re-enter, and to have as in their former eſtate. 

And the aid Jurors further ſay, That the aforeſaid Indenture of 
Demiſe afterwards, the Tenth of May, Anno x Mar. aforeſaid, by the 
then Dean and Chapter of Oxford, under their Common Seal, way 
confirm'd, and find the tenor of the Confirmation in hac verbs. 

They further find, That the faid Two hundred Acres of Paſture, 
at the time of making the ſaid Indenture, and at the time of the 
Treſpaſs and Ejedment, were, and yet are parcel of the ſaid Mannor 
of Hooknortos. 


L Thep 


Thames Rowe veil, 
Robert Huntington. 


They further find, That the Rent for all the faid deumis d Pre- 
miſſes, reſerv'd by the faid Indenture for one whole half year, 
ended at the Feaſt of Saint Michael the Archangel, 64. was be- 
hind and unpaid ; and that Robert , late Biſhop of Oxford , the 
Nine and twentieth and Thirticth Day of December, 1643. into 
the Parſonage Houſe then, and by the Space of Forty gr Fifty 
years before, reputed and call'd the Mannor-hovſe : And that he 
then, at the ſaid Parſi houſe, by the ſpace of One hour next 
before the Sun-ſerting of both the ſaid two daies, rewain'd and 
continued until, and by the ſpace of One hour after Sun ſetting of 
both daics, demanding, and then did demand the Rent for the balf 
of the year aforeſaid. | | 

further ſay , That there was no ſufficient Diſtreſs upon the 
Premiſſes at the time of the demand of the ſaid Rem thereupon ; 
And that the ſaid Biſhop,the ſaid Thirticth Day of December 164 3. 
aforeſaid, into the ſaid Premiſſes enter d. 

They further ſay , That all the Right, State, and Title, term 
of Years, and Intereſt of, and in the Marnor , Tenements, Re- 
Gory , and other the ſaid Premiſſes, by vittue of the ſaid Inden- 
ture of Demiſe by the aid late Biſhop, as aforeſaid, granted to 
the ſaid Jahn Croker , by wean Aſſignments came to the ſaid Ih- 
mas Wiſe. 

Ties by virtue of the ſaid ſeveral Aſſignments , the ſaid The- 
mas Wiſe afterwards, the Fourth of January, 1667. into the Pre- 
miſſes enter d, and was poſſeſſed for the Reſidue of the term of 
years , prove Lex peſtvlat, That he ſo poiſed, afterwards 
the ſaid Firft Day of April, 2: Car, 2, at Hoeokwerten afore- 
ſaid , demiſed to the ſaid Thomas Rowe the faid Margor and Te- 
nements , Rectory and Vicaridge whereof the aid Two hundred 
Acres are parcel. 

To have and to hold, to the ſaid Rowe and his Aſſigns, from the 
Feaſt of the Annunciation laſt paſt, for the term of Seven years then 
next enſuing : That by virtue thereof, the ſaid Rowe enter d, and 
was , until the aid Rebert Hunti the ſaid Firſt of 
April, 21 of the King, by Force and Arms, by the command of the 
foreſaid Robert, late Biſhop of Oxford, into the ſaid Two hundred 
Acres, upon the Poſſeſſion of the faid Thomas Rowe, to him demiſed 
by the ſaid Wiſe, as aforeſaid, for the ſaid term, not yet paſt, enter d 
and Ejeded him. But whether upon the whole matter, the id 
Robert be Culpable of the ſaid Treſpaſs and Ejeftwent, they re- 
fer to the Court. 


By 


Thom. Rowe verſ. 
Robert Huntington. 
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By this Uerdig, in the recited Indenturt. if any ſuch were, 
of 29 H. 8. the Farmof Hooknorron, and the Manor of Hook- 
norton, were the ſame thing; and the Manoor known and de- 
mis d by the name of the Farm. as well as the Farm by name of 
the Manaor. The Manaor of Hooknorwo being call'd the Farm 
of Hooknorron, becauſe it wag lett ta Farm, and remed aut and 
the Farm called the Manoor, becauſe it had the Requiſits of a 
Mannor, viz. Demeſhe & Services. 

Therefoze where it is recited inthe Deed Mar. Chat the Ab- 
bot and Covent of Oſney, had by their Deed of 23 H. . demts u 
to Joha Croker, All that their Farm of Hooknortas , it was 
ſame, as if it had been the Mannor of Hooknorton. ' 

1, Foz that the next wozds are, And all that Mapſion Demeſac, 
Lands, Meadows, Leaſowes, and Paſtures to the ſaid Mannor bes 
longing, and no Mangor is named before, but the Farm which was 
known to be the Mannor. 

2. The Habendum of the Ptemiſſes demiled, ig, To have and 
to hold the ſaid Farm or Mannor of Hooknorton, which alſo hes 
they were the lame. 

3. In the render of the Rent, it is yielding and paying for the 
ſaid Mannor and Farm Nine pounds, 

4- By the Demiſe of . Mar. ſubſequent, the Gid Mannor or 
Farm is demis d. 

And the 200 Acres in queſtion, being found to be parcel of the 
ſaid Manoor, conſequently they are recited to be demis d by that 
Indenture ſuppos d of 29 H. 8. But the Jury find not the Mannor 
and Farm to be the ſame. 

Che next thing to be noted is, That by that recited JInden- 
ture of 29 H. 8. if aup ſuch were, ſeveral Rente were reſerved 
upon ſeveral particulars, and not one intire Rent upon the 
whole, namely 9 |. upon the Mannor oz Farm; Another Rent up. 
on the Parſonage, another on the Vicaridge; and (o upon ſeveral 
other particulars. 

And by the Leaſe of « Mariz, it is yielding and paying ſuch, 
and the like Rents, ia the Plural Number, as arc reſerved by the 
ſaid firſt Indenture. So as the Renrs were (ſeveral in the firſt In- 
denture, by the meaning of that of r Mar. 

And yielding and paying ſuch and like Rent, as is reſerv'd by the 
latter Indenture, for the Premiſes therein conrain'd. Pere it is 
ſuch Rent, tn the ſingular number, as is reſerv'd , not as are re- 
ſerved, as in the fozmer, 


L 2 Then 


— 


— 


3 Themas Nee verſ. 
Then in the Clauſe of Re · entry foz Non payment, it is that 


At · entry ſhould be into ſuch of the Pzemiſles , whereupon 
220 Kent dei dehind was relerv'd, therefoze not into all the 


\ Whence it follows , That there being ſeveral Rents, ſeve- 
ral Demands were reſpectively to be made befoze Re-entry, as 
well foz thoſe teſetu d in the firſt Indenture, as log that in the 
ſecond ludeuture recited. 

And it being found , That the Demand made by the Biſhop 
at the Parſonage-houſe in Forty three, was foz the halt years 
Rent reſerved of ail the Pzemiſſes demis'd by the Judenture 
of 1 Mar: it follows, That moze Kent was demanded than was 
payable in any one place, conſequently the Demand not good, 
no? the Ke-entry purſuingit ; and thus far the Caſe is clear a. 
gainſt the Defendant : Foz the Leaſe of « Mar. could not be a- 
voided by that Re-entry, in all, noz in part, if the Leaſes of 
29 H.$. and 1 E.6. were well and ſufficiently found by the Jury to 
have been made. 

Note, The jury finding that the Rent reſerved foz all the 

, ending at Michaclmas, 


1643- Rent, is no moze than to 
find, paid foz the ſaid half pear. 
And bat the Biſhop did demand the ſaid halt 


x 


find, 
halt year. as notwithſlanding the Juries finding, That 
ent was paid tog the ſaid half year , and ther finding of 
ſhop's of what was due tog the (aid half pear ; 
not therefoze follow, That they find any Rent to be 
d by the ſaid Leaſe of . Mar. that there was a Demand 
admitted to be ſo reſerv'd. 

the Leaſes of 29 H. 8. and 1 E. 6. be not well and 
found by the Jury to have been made; The Conſe- 
nt then is. That in Law there are no ſuch Leaſes ; foz de 
apparentibus, & non exiſtent;bus eadem eſt ratio ad omnem juris 


m, 

And then it follows , That the Leaſe of r Mar. of all the 

Pꝛemiſſes ſpecified in the Indencure of 29 H. 8. and of all ſpect- 

fied in the Indenture of ! EK. 6.foz Ninery years Habendum, from 

the reſpective Erptrations of the terms and under the 

reſpeatve Kents teſetv d by thoſe lndentures, will be vold as to 

the terms intended to be granted, and the Rents reſerv' d, be- e 

cauſe the beginning of the terms and particulars of the Rents to 
can 8 
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: 
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can be known, but from the Demiles 29 H. 8. and E 6. when 
no ſuch Demiles are, becauſe the Jury hath found no ſuch. 

Fo? this the Caſe of 3 E. 6. repozted by the Lozd Brooks, in 
bis Ticle of Leaſes, N. 62. is clear, and in ſcuetal Caſes ſince ad- 
judg'd, is admitted foz good Law. 


The Caſe is, Jf a man Leaſes Land foz certain years to 8. t. Lea, 


8. Habendum poſt dimiſſionew inde ſactam to J. N. finiram, and N44 3 Ec 


| N. bath no Leaſe of the Land, the Leaſe to J. S. (hail com- 
mence {immediately foz the term of years granted him. 

Do in our Caſe, the Leaſe of « Mar. of the Manoor and o. 
ther the Pzemiſſes granted to Croker foz Ninety years , 
dum, as to ſome particulars, from the of a fozmer 
Leaſe granted 29 H. 8. And as to other particulars , from the 
expiration of a Leaſe granted E. 6. when no fuch 
ſes were granted, becauſe not found to be granted. 
the Leaſe of 1 Mar. fog Ninety years, hall commence {mmedt- 
ately fromthe Sealing, and conſequently ended about the 21 
0} 22 of King Charles the Firſt, 

And then the Defendant Huntingron's Entry, the Firſt of A- 
pril, 21 Car. 2. by command of the Biſhop, was lawful, 
term of Ninety years granted 1 Mar. and then beginning. 
long befoze e 

And by the ſame Reaſon, It a Leaſe be granted to ]. 
Forty years, to commence after the erpiration of the term 
ted to J. N. and under the ſame Rents as are reſerv'd 
Demiſe to J. N. (who in truth hav no Demiſe ) The 
Forty years to J. 5. ſhall commence immediately , becauſe 
number of years are erpzeſs'd, but without any ; 
the reſervation of ſuch Rent as was reſerv'd in the 
3 who hay no Demiſe, muſt be no Reſervation of 

ent. 

And conſequently in the pzeſent Caſe, though the Leaſe fo; 
Ninery years , which number of years is expzeſs'd, be a good 
Leaſe, tocommence immediately from 1 Mar. pet the 
vation of the Rent being ſuch thereupon as wag re 
the Leaſes of 29 H. 8. and E. 6. when in truth 
ſuch Leaſes, muſt be a vold Reſervation upon 
i Mar. becauſe there is na expzeſllon of any Rent, but that 


; 


g 


; 
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which was reſerved in Leaſes, which are not at all Ad omgem 
Juris eſſcdum in this Cale, becauſe they are not found, 


Sa 


Thomas Rowe verſ 
Robert Huntington. 


So as the ſole Queſtion is reduc'd to this, CUlhether by this 
Uerdin the Jury have well and (ufficiently found any Lea- 
ſes 29 H. 8. and 1 E. 6. 02 either of them were made to Cro- 
ker ? 

1. And it ſeems clear, That the Jury have not in crpzc(s 
terms, and poſitively found, either of thole Leaſes to have 
been made, foz then they muſt have foundthat the Abbor Com- 
mendatory of Oſuey, and the Covent there, had made ſuch Leaſe 
to Croker, dated 29 H. 8. &c. and in like manner that the (aſd 
Abbot being then Biſhop of Oxford , had made 1. of E. E. a Leaſe 
to Croker fo} ſuch a term of pears, and und.r ſuch Kents and 
Reſcrvations, &c. but there is no (uch finding in this QUer- 


dic. 

2. The ſecond Inquiry is, (Whether the Jury having found 
(as they have that the then Biſbop of Oxford did by Indentute, 
dated 1. Mar. Leaſe to Croker the Mannor of Hooknorton foz 
Ninety years, which Jndenture they find in hæc verba, in which 
there is a recital of a Leaſe made 29 H. 8. and of another 1 E. 
6. to the ſaid Croker (but neither in hæc verba) be not a good 
and ſufficient finding of ſuch recited Leaſes, to have been a- 
aually made. becauſe recited in the Leaſe of « Mar. which is 
expzcfly found to have been made. 

But certainly , it can never follow that the reciting of the 
Deevs of 29 H. 8. and r E. 6. to have been made in the Deep 
of : Mar. which is expꝛeſiy found to have been made, is a ſufft- 
tient finding of thoſe two other Deeds to have been acually , 
& re vera made ; foz the ſtrange conlequence of that would be, 

1. Chat no Deed really ſeal-d and deliver'd between the par- 
ties to it, and ſo agreed to be, could make recital of a thing 
which was falſe, oz which was not accozding to the recital, which 
is a (enfleſs Aſlertion. 

2, By that reaſon all Fables recited, nay, all ſozts of re- 
cited lies, at leaſt ( all ſuch as had poſſibility of being true) 
would become truths, whether ozally recited, oz in Books, Let 
ters, 02 other CUritings ; ſoz the difterence of recital any other 
way, andrecital in a Deed, will not vary the Caſe, becauſe the 
recital in a Deed may as equally be falſe, as in other wales of 
recital ; unleſs a man think that any falſe recital in a Deed ſhall 
be a concluſion againſt the parties,and luch as claim from them. 
which I (hail anon make appear to be falſe, 


3. It 


— Kowe vers. 
Robert Huntington. 
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3. It were pernictoufly dangerous, That Recuals in a true 
Deed, that other Deeds were (eal'dand deliver'd, ould make 
ſuch Deeds recited in Law, to be true Deeds; foz then by feign'd 
Recicals of other Deeds in a true Deed,men might make what 
Titles they pleas d. 

4. It would be wozſe than actual fozging of ſuch recited Deeds, 
becauſe the fozgery of Deeds is puniſhable, and thereby ſuch 
Deeds made tneffectual ; but falſe Recirals are neither puniſha- 
ble, noz the effect of them deſlrop d. if they ould be admitted: 
But this is ſu clear, that J ſhall ſay nomoze in it. 

If then thoſe two Deeds be ne dirty found, nag the 
finding a Recital of ſuch Deeds in the Deed of r Mur, be a ſuf- 
ficient finding of them, it remains, if they be found at all, thep 
muſt be found by Inference and Argument only. And as fo; 
that, though in a general Verdi&, finding the point in Iſſue, by 
way of Argument, foz the Plaintiff oz Defendanr, be never per- 
mitted, not though the Argument be neceſſary and concluding. 

As in an Action of Debt bzought foz 20 l. the Defendant plead- 
ed payment, and iſlue thereupon. The Jury found that the De- 
fendant deber the 20 l. this was no good et dia; foz the mat- 
ter in iſſue, payment 02 not, wag not dirtaly found, but by wap 
of Argument, though the Argument was neceſlar 
Defendant did not 


p there, that the . , 5, 
pay the 20 |, which he did owe, to be could Barry & Phil- 


not both pay it, and yet owe it. And this Caſe was affirmed in $3 


Erroz. 

Pet J confe(s in a Specisl Verdi&, That frianels is not ti. 
gidly obletv d. where the Jury find only the matter of Fa&, when 
in a general Verdict they find both Fact and Law, that i, the 
whole matter in (Cue ; yet in a ſpecial Verdict thep muſt find the 
Caſe in Fact clear, and without Equivocation to common intent, 
= tex find nothing whereupon the Court can determine what 

is, 

There arte no woꝛds in this Special Verdid that can be ffrain'd 
to a finding of the Deeds of 29 H. 8. and 1 E. 6. by wap of In- 
ference and Collegion, but theſe. 

They find that Ref, Biſhop of Oxſera, by Indenture dated the 
14th, of Octeb. 1 Mar. demis'd to Croker the Mannor of Hooknorten, 
with the Appurtenances, inter alia Habendam,to the aid Groter, and 
his Aſſigns, from the end and expiration, ria dimiſſionis in cadews 
Indemtur.mentionat for and daring the term of 90 yearsthen next fol- 
lowing : The tenor of which Indenture follows i bec verbs, and (a 
find the Indenture of t Mar. verbatim, but not the tenoz didtz 
prioris dimiſſionis,fo2 if they had ſo found, it had varted — 

* 


Thomas Rowe verſ. 


Robert Huntington, 


cabich finding only of the Deed of 1. Mariz , verbatim, and 
that thereby the Mannor of Hooknorton was demiled foz Ninety 
years, a fine prioris dimiſſiouis in the Indenture of 1. Mariz men- 
tioned, it cannot be made out by any rational Inference, That 
they have clearly found ſuch a fozmer Demiſe , oz other- 
wiſe than as to have been by the Indenture of 1. Ma- 


Tie. 

Fo} to find that ſuch a Letter was wzitten, oz ſuch a Book 
made by J. $.is not to find that all things, oz any thing contain d 
02 mention'd in that Letter oz Book, are, oz is true. 

No moze finding a certain Deed, as that of 1 Mariz, to be 
ſeal'd and deltver d by ).5. is not a finding that everpthing men- 
tioned oz recited in that Deed, is true. 


The Context of the Verdict explain'd. 


I find it concetv d by ſome,That by the wozds of the Gerdia, 

Habenduw à fine prioris dimiſſionis in Indentura prædict. mentio- 
nat. the Jury have found two things. 
The firſt from the wozds Habendum 2 fine prioris dimiſſionis , 
That there was a fozmer Demiſe from the Expiration of which 
the term granted 1 Mariz begins. 
The ſecond from the wozds In Indentura prædidt. mentionar. 
Gon ſuch former Demiſe is mentioned in the Indenture 
I 7. 

And thence conclude, That a fozmer Demiſe, mentioned in 
the Indenture of : Mar. is by the Jury found to have been acu- 
ally made: And conſequently the of the woꝛds of the Uer- 
5, TINT meaning =_ be, as if had been 74 

um, Erptration a fozmer 5 and which 02 
mer Demiſe is mentioned in the Indenture of 1 Mar. 

But there is a clear difference between the Zuries find- 
ing a fozmer Demiſe to be, and their finding a fozmer Demiſe 
mentioned to be: Foz atmet Demiſe map be found mentton- 
ed to be, which notwithſtanding never was, 

The woꝛds therefoze of the Uerdic, genuinely read and ex. 
are, Habendum from the Expiration of a former De- 


pounded, 
miſe (not which poſitively was) but Habendum from the Expi- 
—— of a former Demiſe mentioned in the Indenture of 1 Mar. to 


But 


Thomas Rowe verſ. 
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But a Demiſe may be mentioned in the Indenture of i Mar. 
to be, which yet never was. 

And then the meaning of the wozds and Jury will evident! 
be Hubcndum, from the Expiration of a fozmer demile 
the Indenturt of i tac. mentions, recites,0z ſaith to be fozmerlp 


made. 

And by this the Jury do not find, That any fozmer demiſe, 
mention'd in the Indenture of Mar. was really made. 

T muſt agree, That as a CWirneſs may pzove the Contents 
of a Deed oz Will, ſo map a Jury find them, the Deed oz Will it 
(cif not being found in hec vert a. 

But if a jury, by their Aer dia. hall take upon them to col- 


lect the Contents of a Deed , — — 
that Deed in hæc verba, the Court to regard the Col 
«ion they have made of the Subſtance of the Deed , but 


Deed it (elf, 

As fo2 inſtance, It a demiſe ould be made to ]. 
certain term of years, Habendum, from the dap of 
the demiſe , and the Jury ſhould find the Deed made to J. S. 
the term Habendum trom the making of the demiſe, Cujus qui- 
dem Indent. fad. to J. S. tenor ſequitur in hec verba. 

By this Uervic, it both appear'd what Collenion the ju- 
ry made in their Judgment of the Habendum , of the Deed 
J. S any alſs what the Deed it (elf ſyllabically was, which va- 
tied from what the Jury conceiv'd it to be: foz the Habendum 
in the Deed appears to be from the day of making of the de⸗ 
miſe; but the Jury collecned it to be from the making. 
the Court ſhall not — — Jury , but the 
Deed it (elf, as to the Commencement of the Term. 


1. So in the pzeſent Caſe, the Jury finding, That the Bi- 
ſhop of Oxford , by his Indenture of : Mar. demig'd the 
Manror of Hooknorton Habendum , from the Expiration of a 
fozmer demiſe therein mention'y, foz Ninety pears , 
then ſetting fozth the Indenture verbatim ; is not a 
at large, and as if no leaſe verbatim, were found 
Biſhop made a lcaſe tog Ninery years , to begin from 
piration of a fozmer demiſe, made 29 H. 8 0 1 E. (. og a 
certain term, but is a Collcaion of the Subſtance , as 


— 


conceivÞd of the Deed of t. Mar which immediately they fin 
in hec vetba. 


Y An 


Thomas Rowe verl. 
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And conſequently , the Deed it (elf being ſylabically found, 
the Court is not to regard thetr Col icaton of the purpozt of 
it. 

2. Another Reaſon is, That if thoſe wozds in the Uer- 
diu, Habendum from the end of a fozmer Demiſe mentioned 
in the ſaid Jndenture, had been omitted, and they had only 
found the Biſhop had Stal'd and Executed the Indenture , 
1 Mariz, to Croker , Cujus quidem Indenr, tenor ſequitur in hæc 
verba, &c. all that is pꝛetended to be found by this Acrdig 
had been as fully, and moze clearly found, by finding the Inden 
ture of Mar. only, 

Fo finding that Indenture io bæc verba, they had found 
that the Biſhop had demis'd the Mannor of Hooknorton , Ha- 
beodum, from the Erpiration of a ſozmer Demiſe therein men- 
tioned oz Ninery pears ; which is all they have now found. 
Therefoze the finding by way of redundance, over and beſides 
finving the Deev it ſelf, what was equally found in finding the 
Deed onlp , is not to be regarded, but as over-doing and im. 
pertinent. 

3. Belides, ſuch a conſiruction of the Gerdi makes it 
abſolutely equivocal and uncertain z tog if the wozdg, Haben- 
dum & fine prioris dimiſſionis in Indentura predict. ment ionat. be 
but thetr ——C—_— of what the Indenture 1 Mar. 
coutains, then it is but finding a recital of a fozmer Demile ; 
but it otherwiſe, it is finding a fozmer Demiſe really and poſi- 
ttvely, which do toto cœlo differre, and confound the Judgment 
of the Court. 

. Put the Caſe any other perſon, having ſeen the Deed of 
1 Mar. ſhould be asked, hat the effect of it was? bis An- 
\wer would be, as the Jury have found, That it was a De- 
miſe by the Biſhop of Oxford to Croker, of the Mannor of 
Hooknorton, and other things Habendum foz Ninety pears , 
— 1 the Expiration of a fozmer leaſe mentioned in that De- 

But ſuch Anſwer did not aſſert , That there was acually 
— former Demiſe, as is menttoned in that Deed of 
I A 

Gaby then mull the Jury , aſſerting but the ſame thing in the 
{ame wozds, be ſitain d to aſſert moze, viz. That there actually 
_ ny & fozmer Demile as is recited in the Jndenture 
I riP 


. Either 
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5. Either this Habendum & ſine prioris dimiſſionis in the In- 
denture of 1. Mariz , (aid to be mentioned, is intended by the 
Jury to be the Haberdum of the Deed of 1 Mariz, 02 not; if the 
Haberdum of that Deed, then nothing is found by it, but what 
is found by finding the Deed it ſelf of Marr, and then it is 
Habendum 2 five dimiſſionis of a Deed only recited in that of 
1 Mariz, and no mo2e 3 but if not, and that by finding this Ha- 
bendum, moze be found than by finding the of 1 Mariz 
barely, then two Haberduws of the (ame thing are found foz the 
Deed of 1 Mar. 

6. Beyond all this , if the Juries finding that the then Bi- 
ſhop of Oxford, by his Inde nture 1 Maria, did, inter alia, de- 
mile to Croker Mannor of Hooknorton, Habendum à fine 
prioris diwiſſionis io Indentura predi&. ment ionat. ſhall be (as 
is contended) an abſolute and peſitive finding of a fozmer 
Demiſe made, to whoſe expiration the Indenture 1 Mariz 
referrs , it muſt be either the demiſe 29 H. 8. oz that of 1 E. 
6, fo no other are mentioned in the Indenture 1 Mar. and it 
can be but a finding of one of them; foz the wozds, à fine prio- 
ris dimiſſionis in Indentur. prædidt. ment ionat. cannot poſſibly ex · 
tend to both. „ 

Be it then underſtood the Demiſe * E. 6. foz in that the 
Mannor fg clearly named; the Conlequence muſt be, Chat the 
Deed of Mar. which is an intite leaſe, as well of the Mannor, 
as of the Vicaridge, Parſonage, and of other things under ſe- 
veral Rents, fo Ninery pears, commencing, as to the Manor, 
from the Erpiration of the ſuppos'd Demiſe 1E. 6. ſhall be a 
good lcaſe to Ninety pears thence fozwards, becauſe that rect- 
ted De mile is alſo ſuppos d to be poſitively found by the Jury, 
by thoſe wozds of their Aerdia. 

But as to the Vicaricge, Parſonage, and other things, and 
the Rents thereupon relerv'd , which are demis d by the Jn- 
denture of : Mar. fog Ninery pears, tocommence from the Ex- 
piration of the other recited Demiſe, ſuppos'd in 29 H. 8. the 
leaſe of 1 Mar. muſt commence immediate iy from the Date, 
becauſe the Jury have not found that recited Demile poſitively, 
but only as recited, ardtherefoze notfoundittobea real De- 
miſe, end conſequently the It aſe of x Mariz, as to thoſe partt- 
culars, referring the term to commence from the Expiration of 
a term granted 29 H. 8, not in eſſe, becauſe not found, muſt be- 
gin from 1. Mar. which, doubtleſs,the Jury never intended, 


MD 2 But 


occakionally, by 

Jury ui ns other manner find auy Leale to de made 
J. N. then as mentioned in the Leaſe to B. By Py Re- 
(lution of that Book, the Leaſe to B fog Forty years, hall be- 


gin pzelently. 


Aw who will ſay in this Caſe, That becaule the Jory find 
a Leaſe made to B. oz Forty years Habendum, from the 
Expiration of a fozmer Leaſe made to }. N. that therfoze 
ore 6nd © Lock ware amnarps 3. N. when in truth J. N. 
bed no ſuch Leaſe ; tog they only find what the 
the Leaſe to B. is, which makes a falle mention 
Leaſe to J. N. but — — 
not. | 


Exadly parallel to this is our peſent 


» 

of October, 1 Mariz, demiled to C A 
norton, Habendum, ts him and his Aſſigns to: Ninety pears, 
from the Expiration of a foxmer Demiſe, mentioned in the 
ſaid Indentute of Leaſe Mart: But do not affirm oz find, 
explicitly oz (mplicitly, any fozmer demiſe made when they on. 
ly find ſummarily the Habendum of the Leaſe, 1 Mariz, which 
mentions ſach @ foxmer Demile. 


Cr. 10 Car,i, Another Cale J chall make uſe of , is the Caſe of Miller 
f, 397- and Jones verſus — 1 in an Ejedment bzought in Che- 
ſter, upon the Demiſe of Sir Randolph Crew: The Jury 


CN Id, VICRS Earl of Oxford and 
his Wife, were ſeis'd in Fee in Right of Eile, 
of the Mannor of Blecow, whereof the Land in queſtion was 
parcel , and had Iſſue Jh; the ſaid John, Earl of Oxford, by 
Indenture dated the Tenth of February , 27 H. 8. demis'd the 
Mannor to une Seaton for Four and Thirty years, Elizabeth 
died 29 H. 8. And the ſaid Earl of Oxford died "March 31. 
H. 8. 


Aﬀecr- 


Thomas Rowe vel. ; 


Robert Ham 


Afterwards Jes the Son, then Earl of Oxford, the Thirti- 
eth of Jud, 35 H. 8. by ſudenture reciting the Demiſe to A 
Seaton, to be dated the Tenthof Fribrwary, 25 H. 8. demis d the 
ſaid Mannor to Robert Rochefter Habendum, after the End , Sur- 
render, or Forfeiture of the ſaid Leaſe to Anne Seaton for Thirty 

cars. 
7 It was adjudged firſt in Cheſter, and after , upon Error, 
bzought in the Kings Bench ; It was reſolv'd by alt the Judges 
(who affirmed unanimoufly the firſt Judgment) That the Leaſe 
to Rocheſter began pecſentiy at the time of the Sealing, foz ſe · 
veral Keaſons. 

r. Which is dirctlyto our purpoſe, becauſe there was no ſuch 
Leaſe made to Anne Seacon, having (ach beginning and ending 
as wasrecited in Rocheſter's leaſe, 

a. Becauſe the lcaſe made by john, firſt Earl of Oxford,was 
determined by his death, Three years befoze Rocheſter's leaſe , 
and conſequently no leaſe in eſſe when the leaſe was made 
to Rocheſter ; which Keaſong are in effec the lame, viz.That 
a leaſe made to commence from the end of any leaſe ſup⸗ 
pos d to be in eſſe, which indeed is not, the leale ſhall commence 


pꝛtlentlp. 


From this Caſe theſe Concluſions are with clearneſs de- 
ducible. 


1. That if a leale be found ſpecially by a jury, in which 
one 92 moe other leaſes are recited, the finding of ſuch leaſe 
is not a finding of any the recited leaſes: Therefoze the 
finding of the leale made to Rocheſter, was not a finding of 
— therein recited, to be made to Anne Seaton in any re- 
pc, ” 

2. The ſecond thing clearly deducible out of this Caſe, is, 
That aithough the jury, by their Special Gerdi, did und 
that Jobn the Son, Earl of Oxford, did by his 5 
demiſe to Rocheſter fo2 Thirty years, the Mannor of Blacod , 


Habendum, from the End, Surrender, 0) Foxfeſture of a foqmer 
leaſe thereof mide to Anne Searon, dated the Tenth of February, 
28 H. 8. yet this was not a finding of any ſuch leaſt made to 
Ante Seaton, but only a finding of the Habendum. as it was in the 
leafe made ta Rocheiter, Whith mentioned ſich a lrafe to de made 
to Anne Searon, 


Tema Rowe verſ. 
Robert Huntington 
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Oo in out pꝛeſent Caſe, the Jury finding that the Biſhop 
of Oxford, 1 Marte, did demile the Mannor of Hooknorton to 
john Croker Habenduw, (o Ninety pears, from the Expirati- 
on of a fozmer Demiſe mentioned in the Jndenture of x Mar. 
is not a finding of any ſuch foxmer Demile to be made; but a 
finding, that in the Jndenture « Mariz, it is (uggeſted there was 
ſuch a fozmer Oe mite. and no mo2e. 

And if any man ſhall objec , That in Rocheſter's Caſe the 
Reaſon why no ſuch [eaſe is found to be made to Anne Seaton , 
in 28 H. 8. tobe, becauſe it (gs found that the leaſe made to 
Anne Seaton was in 27 H. 8. that is not to the purpoſe , 
becauſe the Jury might find, and truly, that a leaſe was 
made to her, Dated the Tenth of February, 27 H. 8. but 
that was no hindzance ; but that another leaſe was made 
to her in 28 H. 8. as is mentioned in Rocheſter's leaſe, 
which had been a Surrender in Law of that made in 27 

8. 


Therefoze it is manifeſt , That the ſole Keaſon why ng 
ſuch leaſe was admitted to be in 28 H. 8. is no other than, 
becauſe the Jury find no ſuch to have been made, but find a ſug- 
geſtion of it only in Rocheſter's leaſe : And it is the ſame exactly 
in our pzelent Caſe. 

The third thing deducible from the Caſe, is, That a De- 
mile by Indentute foz a term Habendum, from the Erpt- 
ration of another recited 0z mentioned term therein, which 
is not (oz not found to be, which is the lame thing) tis 
no Eſtoppel 02 Concluſion to the Leſſce oz Leſſor, but that 
the Leſſee may enter immediately and the Leſſor demiſe 02 grant 
in ReverGon after ſuch immediate leale. 

There is another Caſe, reſolv'd at the ſame time, between 
the ſame Perſons, and concerning the fame Land, and pub- 
liſhed in the me Repozt, and ſpecially found by the ſame 

ury. Edward“ Earl of Oxford, Bon of Jobn, the Son 
of Jobn Earl of Oxford, by Indentute between bim and 
Geoffry Morley, Dated the Fourteenth of July, 15 Eli- 
zabethe , g, That Joha his Father , by Indencure the 
Thirtieth of July, 35 H.8. had demiſed to Robert Rocheſter 
the (aid Farm 02 Mannor of Blacoo, Habendum fog Thirty pears, 
from the end oz determination of the leaſe made to Anne Sca- 
ton, the Tenth of February, 27 H. 8. which is a falſe recital; 
tog the leaſe to Rocheſter was to commence from the end 
02 determination of a lrale made to Aune Seaton, that is 
recited to be made the Tench of February, 28 H. 8. and that 


after» 


— — — — — 


Thom. us Rowe vert. 
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afterwards , the ſaid John Earl of Oxford, had granted by 
Tndenture, Dated the Six and rwentieth of March ,gs\H?s. re- 
citing the leaſe to Anne Scatonsthe Tenthof F ry, 2 H. 8. 
to Hamlett Freer, the Rcvecrſion of the ſatd Mannor of Blacon, 
Habendwn, the (atv Pannoz and Pꝛemiſſes from fuch time as 
the ſame ſhall revert, oz come to the poſſeſſion of the ſald Earl. 
02 his Heirs, by Surtender, Foxfeiture, oz otherwiſe, tog Si- 
ty years, toz ſo is the Cale put in one part of the t; but 
in another part of it, it ſeems to de, That the ta 
Freer was when it ould revert , after the Expiration, Sur- 
render, 92 Foxfeiture, omitting the wozds, or otherwiſe of 
the Leaſe made to Anne Seaton, which will nothing vary the 
Cale, The ſafd Edward, Earl of Oxford» 

demiſed the ſatd Mannor 02 Farm of Blacon, to the (aſd 
Morley, Habendum, from the end of the (aid Leaſes log Fifty 
pears. 

The Queſtion was, TWWhether any of theſe leaſes, made et- 
ther to Hamlett Freer 02 Morley, be good, og wert in eſſe at the 
time of the leaſe , made by Sir Randolph Crew to the Plain- 
tiff: Sir Randolph Crew claiming the Inheritance from the 
Earl of Oxſord, and Sir William Norris the Leaſes from Freer 
and Morley, and under him the Defendant, And Judgment 
was given in Cheſter foz the Plaintiff, 

And upon a Writ of Error of this Judgment bzought in the 
Kings Bench, wherein the Error aſſigſy was, The gtving of 
Judgment foz the Plaintiff, After ſeveral Arguments at Barr, 
and at the Bench, Seriat im bp the Juſtices, it was una 
_ The Judgment in Cheſter foz the Plaintiff could be 

med. 

And that neither the Leaſe to Freer, noz that to Morley, was 
good to avoid the Plaintiffs Title. 

As (o2 the leale to Frcer, it being a grant of a Reverſion 
nominally, and by Agreement of Parties , there being ng 
Reverſion, becaule no leaſe , at the time of the Gzant, was 
in eſſe, either of Seatons 02 Rocheſters, upon a point of Raſure 
in Rocheſter's Demiſe found in the Caſe, and foz that Land in 


poſſeſſion, could not paſs bythe name of a Reverſion, though by 
the name of Land a Reverſion maypaſs ; fo he who will grant 
Land in poſſeſſion, cannot be thought not to grant the ſame , if 
only in Reverſion , accozding to the dodtine of Throgmorton's L.Chandoes 
Caſe in the Commentaries. 


Caſe, 6. Rep. 


84 


Than, Kowe verſ. 
Robert Huntington 


And foz that Morley's {eale was to commence after the leale 
granted to Rocheſter, which was to commence after that gran- 
ted to Seaton the Tenth of February, 27 H. 8. whereas no ſuch 
leaſe was granted to Rocheſter, but a leaſe to commence after 
one granted to Seaton, in 28 H. 3 It was refolv'd, None of 
thoſe leaſes were in eſſe, and that Morley's leaſe commenced 
there loge patent ip. 

The words of the Reſolution are theſe, as to Moriey's Leaſes 
It was Refſolv'd that Morley's Leaſe was not in eſſe ; for that miſ- 
recites the former Leaſes, and ſo hath the ſame Rule as the for- 
mer, where it recites Leaſes and there be none ſuch ; Therefore 
it ſhall begin from the Date, which being in the Fifteenth of the 
Queen, for Fifty years, ended 1623. which was before the Leaſe 
made to the Plaintiffs for theſe Reaſons Judgment was affirm- 


The ſame Concluflons are deducible from this leaſe to Mor. 
ley, as from the fozmer to Rocheſter , and therefoze J will not 
But here are two Judgments in the very point of 

our Caſe, and affirmed in a Writ of Error unanimouſly in the 


Kings Bench. 
And where it is thought material that the Jury have found 
years to have been behind at Michaelmas, 


775 


0 


Deed is not found at all , noz alaſt Au. when only 
Jury find but part of the Deed oz Will, toz the Court can. 
not Judge but upon the whole, and not upon part. 

It it be found in Ame the Defendant was Tenant , and 
diſſeis d the Plaintiff, nifi verta concentra in ultima voluntate W. M. 
give a lawful Eſtate from W. to R. i. and find the woꝛds con- 
tain d in the CN, but not the Ait at large ; the Court can. 

not 


Thema Rowe vel. ; 
Robert Huntington 


cannot judge upon this Uerdia, whoſe Office it is to jud 


ge yp- . 


on the whole Will which is not found. 38, 39 El. B. R. Weſt and . ee c. 


Mounſoas Caſe, Rolls 696. Title Tryal. 

Do tog the (ame reaſon, finding but part of a tecited Deed, 
and not the whole, is as if no part were found, and it appears 
by the Derd of 1 Mariz, that both Deeds of 29 H. 8. and 1 E. 


6. are recited therein but in part; ſoz after as much as is 
recited of either Deeds reſpeaively is ſald, as more plainly 
among other Grants and Covenants in the aid Deed. 


© Andif other Ozants were ln th Deed of 29 H. 8. beſides 


not to be granted. becauſe not 
and if ſo, here being two — demiſes 
mentioned tn the Indenture 1 Mar. and foz 
the one 29 H. 8. foz Eighty pears, the other 
ty pears, and ſo expiring at different terms, it 
from which Erptration the —— Mannor 
Commence, and the 
Commencement, will be 
Caſe, 1. Rep. 

But admitting the Manor not demis d 
Jury finding the demile 1 Mar. Habendum 
fionis, and not prioris dimiſſionis cjuſ 
certain all, cahether the Habendum a 
as the Jury haue found it, ſhall referr to 
miſe 29 H. 8. oz to that of . E. 6. both of 
demiſes mentioned in the Indenture 1 Mar. fo 
demiſe 29 H. 8. had been mentioned in that of x 
demiſe + Mar. tog its Commencement, - + 
bave referr'd to the Expiration of the demile by 
though the Mannor pate d not by it, and it will 
_ the uncertainty , becauſe the —ͤ— rt E. (. 

n 

Noz wall you , to this finding of the Jury 2 
finding (rom their finding barely the Indenture of r Mar. call in 
ald anp thing from the Recitals in « Mar. and (0 a 
Medley Gerdia, partly from what the Jury 
Iy, and parily from what is only recited, and not 
wile found, 


N 
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toʒ inftance, The jury find the Manoor de mis d fog Nine: y 
Habendum, from the end of a fozmer demiſe mention d 
. This Gerdi in it (elf, finds no Commencement of 
finding from the Expiration of which term 
nb no Rent reſerv'd. But the demiſe ot: 
„ muft be made out from the recitals of 
to be real, which is a way of confounding all 


the Jury ſap, The Manoor of Hooknorton was de- 
mis d 2 fine prioris dimiſſionis in Indentura predi&. ment ionat. 
Ninety they do not ſay, & fine prioris dimiſſionis cjuſ- 


were, the fozmer lademure mention d 


might be of the Vicaridge , oz anp other thing, and not at all of 
the Mannor ; and pet by the Indenturt of « Mar. the demiſe of 
ommence fromthe Expiration of luch foz- 


But the Yndenture of «+ Mar. demiſeth all the Pꝛemiſſes con- 
tain'd in the firft Indenture , Habendum from the Expiration of 


the term. 
Ergo, N the Mannor be not compyis'd in the firſt Indenture , 


it cannot be demis d by : Mar. from the Expiration of the fir 


1 Mar. and inftrad of the Mannor, the wozp Manon recited ? 


It is apparent, That the Indenture of 23 H. 8. wag not 

recited, no? pzetended to be recited verbatim in that of 1 Mar. 

Becauſe after ſo much of the Indenture of 29 H. 8. as is te. 
cited in that of 1 Mar. it is (aſd, as by the (aid Indenture, viz. 
29 H. 8. among divers other Covenants and Grants, more plainly 
appeareth, 

Do as there were other S1ants in the ſaid Indenturt of 29 
H. 8. than are recited in « Mar. and the Gzant of the Mannor by 
name might be one of them. 


4 Vow 


Thomas Nome verl. 
Robert Huntington. 
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it appear to us, but that the Jury did find 
norton to be expycfly demis d by the — 


28 
T 


122 
125 


by the firſt terited Indenture , as moſt Nobabiy 


they find, That by the Jndenture of : Mar. the 
convey'd à fine prioris dimiſſionis in ladentur. 
it. And there are menttoned in the Indenture 
Mar. tmer demiſes of the Mannor, viz. that of 29 


F 


b 


A 
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; 


4 


mor, 

nd in the 

Leaſe of : E. 6. though the Manoor be demis d., yet there is an 
of certain Lands and Tenements in Town 92 


Aut of Hooknorton, which Croker then held tog certain 
enduring. 

Þow doth it appear, That the Two hundred Acres in 
tion, were not thole Lands ercepted out of the demiſe 
Mariz ? Foz though they were parcel of the Mannor, 
be ſcvetally demis'd and e 
That at the time of the 
paſs, the Two hundred Acres were parcel of the Mannor, it 
not found that they were not part of the Lands in the Uill 
Hooknorton,at the time of the demiſe made Mar. then in Leaſe 
to Croker, and excepted out of the (aid demiſe of 1 Mar. fog if 
they were, the Plaintiff makes no Title to them. 
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It the Tſlue be, whether by Cuſtome of the Mannor a Copyhold 1s Jac, KR 


is grantable to Three tog the Life of Two, and it be found that berween Venn 


by the Cuſtome it is grantable foz Three Lives , that is not ell Howe 
found , foz it is but an Argument, That becauſe a greater Rolls 693. 
Eſtate may be granted, a leſs may. aud a new Venire Facias gran. Title Trya!; 


ted, becaule the matter in Fac, whereupon the Court was to 
judge, and was the point of the T\ſue, was not found. 


N 2 It 


— Themas Rowe verſ. 
88 Robert Hum img ton. 


Hill 10 Cars. I a Jury find that J. S. was ſeig'd in Fee of Land, and poſſes d 
Con 194 Ne Of certain Leaſes foz years of other Land, made his (Will in 
os —_ 883 and — deuis d N ts ny ms IIS 
oils 700% ty recutos the reſidue o ate, Mortgages, s, &c. 
1 his Deb ts being paid, and funeral Expences diſcharg d. It being 
referred by the Jury to the Court, Whether by this de vile the 
Erxecutoz hath an Eſtate in Fee, oz not? This 


Judgment was given for the Defendant. 


Trin. 22. Car. II. C. B. Rot. 461. 


Richard Edgcomb Knight of the Bath, Executor of Pierce 
Edecomb Eſquire, his Father, is Plaintiff. 

Rowland Dee Adminiſtrator of Charks Everard Eſquire , 

during the Minority of Charles Exerard , Son of the 

Inteſtate, Defendant, 


In an Action of the Caſe upon an Aſumpfit, 


Þ E Plaintiff declares, That the Jnteffate , the Thir- 

teenth of July, 1664. at London, in the Pariſh of St. 
Mary Bow, in the Card of Cheap, in conſideration that the 
ſaid Pierce — lend him 500 l. po. 
mis d the ſatd Pierce to repay it within Seven dates after demand 
with Intereft, after the rate of 4 |. per Centum. 

That thereupon the ſaid Pierce Edgcomb after, at the time 
and place afozeſatd, did lend the ſatd Inteſtate Oo l. 

That the ſa(d Pierce, the Tefſtatoz, afterwards, the Fourteenth 
of July, 17 Car.2. at the place afozeſatd, required the Intettate 
to pap the ſald 300 l. with Interefl, after the rate afozeſaid, both 
which amounted to the Sum of 5201. | 

He lays further, That the ſaid Jnteſtate was indebted to 
Pierce the Teflatoz, the Fourteenth Day of July, 1664. in the 
— |. foz mon befoze that time to him lent by the ſald 

ier ce. 

And in Conſideration thereof, the (aid Fourteenth of july, 
1664. in the ſald Pariſh and Ward, pzomig'd to pay when re- 
quir d. 

But that neither the Inreſtate in his life time, noz the Defen- 
vant, to whom the ad mini ration of his Goods were commit. 

ted, during the Binozity of Charles Everard , Son of the ſald a 
Inteſtate , at London, in the Pariſh and Ward afogeſatt, did 

pay the ſald Sums, non either of them, amounting to 1020 1. 
to the (aid Pierce Edgcomb in his lite time. noz to the (aſd Ri- 
chard, the Plaintiff, after his death; C hough required by the 
Inteſtate afterwards in his life time, that is, upon the Firſt of — 
gult, 


Richard Edgcomb Knight of the Bath, verſ. 
Rowland Dee Adminiſtrator of Ch. Everard,E(q. 


guſt, 17 Car, 2. And the (aid Defendane , after the death of the 
Inteſtate, viz. the Tenth dap of March, 1 Car. 2. and often 
alter, at the ſaid Pariſh and Ward, by the Teſtator Pierce were 
tequit: d. And the ſald Defendanc , after the death of the Teſt 
tor, the Firſt dap of January, 21 Car. 2. was required , at 
place afozeſaid, by the Plainrifi, to pay the (aid mony, which 
did not, and till refuſes, to his damage of 80 J. 

The Defendane pleads payment after the Plainciffs CU 
chas d, of ſeveral great debts due 
tozy from the luteſtate, to ſeveral 
One aud thirty. 


William Alli 670 

chaſe of the Plaintiffs Crit, enth 

of the King, came to the ſald Court, 

worth then Payoz, and the Aldermen in the ſald Chamber, ac- 
— to the Cuſtome of the aid City, held, us'd , and ap- 

Er prædictus Wiliechww tow tunc & ibidem in eadem Caril 
ſecundum conſuetudinem ite Civicatis, affirmabar contra 
prediftum Ralandam Des ut Adminiſtratorem , &c, quandam Bil- 
lam originalem de placito debiti ſuper demand. Mille ſxcentarum 
& ſeptuaginta librarum, & decem & ſeptem ſolidorum, & ſeptem de- 
nariorum legalis monete, &c. 

And that it was lo pzoceeded, actoꝛding to the Cuſtome of 
the ſald City, that the ſaid William Allington had to te. 
cover againſt the Defendant the ſald Debt, and 351. 16 8. foz 
damages, &c. 


And 


N | . — 
Richard Edgcomb Knight of the Bath, verſ. 91 


Rowland Dee Adwiniſtrator of Ch, Everard Eſq 


And that after, the Defendant, in full ſatis taaion of the ſaid 
judgment, paid to the ſatd William Allingron the Sum of 2670 1. 
and 17 5. | 
T leads about Four and twenty Recoveries and Judgments 

— vin the Kings Bench, in Pleas of without Spe- 
claities, all ſatisfied but one of 7000 i. and mage, due to one 
Cornwallis. 

Then pleads Plene adwiniſtravit, all the Goods of the Inte- 
ſtate, at the time of his death, to be adminiffred, and that he 
had not die [mperrationis brevis Originalis predicti, nec unquam 
poſtea aliqua bona ſeu catralla predi®, Ger. Ever, tempore mot · 
tis ſuz in manibus ſuis adminiſtrand. preterquem bona & cuttal- 
la ad valentiam ſeparalium denariorum ſummarum per ipſam fic, 
ut præſertur ſolutarum in exonerationem , ſeparalium Judiciorum, 
ſcriprorum obligatori orum, & billarum obligatoriarum predie, 

Ac preter —— — —— — ſolidorum , 

uz executioni Recognitions ici ii per præ- 
— Carolum Cornwallis verſus ipſum, ut prefertur recuperat. one- 
rabilia & onerata exiſtunt. 

Et quod i pſe Rolands modo non habet aliqua bona ſeu cattalla 
quz ſuerunt predict. Carali tempore mortis ſuz adminifirand. 
præter prædida bona & catalla ad valentiam prædictorum decem ſb» 
lidorumque executioni recognitionis predict. ac Judicii predi. 
per prefarum Corelem Cornwallis tecuperat. fic ut prefertur one- 
rata & onerabilia exiſtane. Et hoc paratus eſt, c. Et petit Judi- 
cium. Then 

Averrs the debts, (6 as afozeſaty by him paſd, to be bond fide 
patd, & pro veris & juſtis debiris, owing and unpaid by the Inte- 
{tate at the time of hig death. 

And that the ſeveral Judgments afozeſafd, againft him reco- 
vet d. wert foz true and juſt debts of the loteſtate, owing by him 
at 2 o_ of his death. . 2 

latntiff taking, p prote ation, nothing alledg'd 
by the Defendant was true, Demurrs upon the Plea. 


The Cauſcs offer'd to maintain the Demurrer, are theſe: 


1. That one of the Judgments pleaded in Bart obtain d by 
William Allingron in the Court of London, befoze the Mayor, xc. 
againſt the Defendant oz 2670 |. 17 s. 5d. dur to the Al- 
lingron by the Inteſtate Everard, was not duly obtained, and is 
tent to Barr the Plaintiff, 


2.That 


8 Richard Edgcomb Knight of the Bath, verſ. 
92 Rowland Dee Adminiſtrator of Ch. Everard, Eſa. 


. That the Defendants ſpecial Plea in Barr appearing in 

part of it to be falſe and inſuffictent, the Plaintiff ought to 
have Judgment foz his whole debt. 

; firſt , it was urg d as an Exception to the 

lea, by the Plea it appears,that time out of 

mind a Court hath been held in the City of London, bt loge the 

Mayo and Aldermen, of all perſonal Antons ariſing and grow. 


the lald debt did ariſe and grow 
Pariſh and Ward ; to whereſoever 
due, yet the debtoz is indebted to the 
de is, as long as the debt is un- 


Inteſtate was indebted to Allington 
.&c. affirms not that the debt did 
at London ; and if not, the Court had no 


* 


_ Theeffec of the Defendants Barr is only toſhew, That ſuch 
a judgment wag obtain'd in ſuch a Court againſt bim, and not 


ſet fozth the whole Record of obtaining it; Coz it were vaſt 
Expence of time and mony ſo to do, as often as occaſion is 
a z and referrs to the Record, prout per 
plenius liquet, Where the Plaintiff map take advan- 
Cn But if that were neceſſarp,it is well 
ittus Willielmus Allington tunc & ibidem in eadem Curia 
conſuetudmem Civitat is prediQz, affirmabat comta 
prædictum Rolandam Dee ut Adminiſtratorem, &c. quandam bil lam 
originalem de placito debiti, xc. 
And the Cuſtome being to hold jlea of perſonal A4atons a- 
— — t he affirmed a Bill of Debt, accozding 


Cuſtome, 
It muſt be of a debt ariſing and growing due within the Cf- 


2 A lecond Exception was, That it is not ſet fozth foz what 
the debt was, | 


— — 


Richard Edgcomb Koighe of the Bath, verſ. | 
Rowland Dee Adminiſtrator of Ch, Everard Eſq. 9 3 | 


Co this it was anſwer'd, That the courſe in London is fo the 
Plainiffto declare that the Debtoz being indebted to him at ſuch 
a time and place, Conceſlic ſolvere, ſuch a Sum to him. at (ich 
atime, foz they enter not there at large, as at Weſtminſter, all 
the pleading ; and the City Cuſtowes habe been often confirmed 
by Parliament, and if Exception be taken to the Juriſdidtion, it 
mult come from the Defendanr. 

However that will not avoid the Judgment, and is but Erro. 

3. A third Exception was, It is not ſet fozth that the luteſtate 
was indebted to Al ington in his own tight. 

But it muſt be intended it he were indebted to him by Law, 
that it was in his own right. 

4- A fourth Exception was, Chat the Defendane pleads Judg- 
ment was given foz the Plainriff, quod recuperaret debicum præ- 
dictum ; where the Judgment ſhould be quod recuperer. 

It is not the Defendants concern to recite the wozds of the 
Judgment, as it was given by the Court, but the effect of it tela- 
ting to the Deſendanr, and ſo it is moze pzoper to ſay Judgment 
was given quod recuperaret. The Court (ap, ideo conſideratum 
eſt per Curiaw ; but he who relates what they div,ſafth,ideo con- 
fideratum fuit per Cutiam. But mp Book is quod tecuperet. 

3. A fifth Erception was, That the Plea ſets fozth the Act. 
on was bzought againſt the Defendant Dee in London, as Admi- 
niſtrator of the Inceſtate, omitting durante minori ætate Caroli E+ 
verard filii. 

That will not avold the Judgment, though the Minor were dolls, Good 
of Age ſufficient to adminiſter himſelf; non is it of pzejudice to eg, 
any, as was reſolved in the Caſe of one Pincent. '- + ecutors f. 90. 

But if an Adwiniſtrator, durante minori ætate, byings an Ab Cr. u. RK. 
on, he muſt averrthe Adminiſtrator oz Executor to be under the! Fr cle. 
Age of Seventeen pears. | aaa 

6. Sixthly, it was urg d as reſolv'd in Turners Caſe,That Turners Caſs 
Recital of Alliogrons Declaration in London, not men $.Rep.f.132 


the Debtto be per ſcripeum obligzroriumt tall not be intended 


And it was urg d as teſolv d in that Caſe of Turner alſo, That 
it being a Debt but by ſimple Contrac, the Adminiſtracor was 
not chargeable with it. | 

That is a Reſolution in Turners Caſe ſupernumerary, and 
not neceſſary to ſuppozt the Judgment given, and conſequent- 
iy no Judicial Reſolution foz the Judgment given in Turners 

le was well given, becauſe the Judgments given befoze 
the Mayor of Ciceſter , pleaved * of the Plaintiffs Anion 
were 


24 


Richard Edgcomb H night of the Bath, verſ. 
Rowland Dee Adwigiltrator of Ch. Ker, Eſq 0 


were reſolv'd to be coram non Judice, betauſe it appcat d not that 
the Bayoz of Ciceſter had any Jurtildicion to hold Plea by ba- 
tent 02 Preſcription. 

But admitting that an Executor oz Adminiſtrator, acco2p- 
ing to that Reſolution, is not chargeable (it by chargeabie 
be meant compellable) at the Common Law in an Anion of Debt 
bzought upon a le Contra of the Teſtator 02 lateſtate, ta 
pap ſuch Debt; would it avail the Plaintiff in that Cale, 
02 can in this Caſe, unleſs the Reſolution had been , That 
though the Juriſoicion of the Court of Ciceſter had been well 
ſet fozth , pet a Judgment there obtain'd againſt the Executor, 
upon a ſimple Contra of the Teſtators, had been no Barr tn 
an action of Debt bzought upon an Obligation of the Teſta- 
tors (But there is no luch Reſolution there) foz a Judgment 
obtain d upon ſuch a ſimple Contract, is ag much a Judgment 
when had, as any other, upon Obligations, and the Books and 

f Judgwents muſt be (atigfied betoze Debts 

due by Obligation. It is true, it is a Waſte of the Goodg of 
Dead in the Executor, to pay voluntarily a Debt by fiwple 
Contract before a Debt by Obligation whereof be had notice (and 
not otherwiſe) in that Cale. But no man ever thought it a 
Devaſtavit in the Executor, to (atigfic a Judgment obtajn'o 
upon a ſimple Contra, befoze a Debt due by Obligath- 


et JI (hall agree, the Executor by the Common Law, might 
have pzevented this Judgment, by abating the Pla int i cUrit 
t firſt, which he had power lawfully to do, but he had equal 
lawfully not to abate it, and us'd that laſt lawful power, 

not the firſt, any none in uſing it. 
be added, t the Judgment upon a ſimple 
is the Act of the Court, andcompulſozy to the Exe- 


or, and he bath then no Elegion , but muſt obey the Judg- 


Jn concluſion though it were agreed, That in the Autan of 
brought by Allingron upon a ſimple Contract, Judgment 
not to have been given againſt the Defendant being Ad- 


But 


Richard Edgcomb Knight of the Bath, verſ, 
Rowland Dee Adminiſtrator of Ch, Everard Eſq, 


* — 


95 


But left this ſhould countenance Judges abating the CUrit 
x officio, in ſuch Aatons bzought, 02 Plaintiffs to hing Error 
Judgments given in ſuch Actions, J conceive the Law is 
not, ex officio, to abate ſuch Crit, 
otherwiſe than when the Executor 02 Adminiſtrator, Deſen- 
tuch Action dewurrs, and demands Judgment of the CUrit, 
Judgment given againſt ſuch Deſendants not demurring 
is not Erronebus, unleſs fo2 other cauſe. 


* 
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is. 
bart, if the Anion upon which it was ob- 
commenc'd pending a fozmer Action upon an Obit- 
an — mon, in which the Iateſtate 
nfwer is as befoze,fuch Judgment barrs until reverg'd, 
if admitted to be reverſible ; as it is not, 

But the Law is ſetied, That whereſcever an Aion of Debt, 
upon Bond or Contra@, is brought againſt a man, be may lawfully 
confeſs the Ad ion, and give way to a judgment, if there be no fraud 
inthe Caſe, although he have perfe& notice of ſuch former Suit de- 
pending no2 is there any reſtraint oz limit of time foz confeſſing 
an Action bought upon a ſimple Contract, moze than upon a 


And to ſatigfie any Debt upon Obligation, befoze a Judg- u. 7 7 
Moore, Scatles 
Caſe,f.678. 
Crook. 3 EL 


ſets to ſatisſie the firſt alſo. Do are the expreſs Books ; to thoſe — 


points ot 3 H.7. per Curiam : and Scarles his Caſe in Moore and ite. 


ment fo obtatn'd, ts a Devaſtavit in the Executor ag Adminiſtra- 
tor, and ſo it is to ſatiofie any latter judgment. if there be not aſ· 


Green, and Wilcock's Caſe in Crook. Eliz. 

Pet in 25 Eli when an Action of Debt foz 100 l. was bzought 
againſt an Executor in C. B. and pending that, Debt was bzought 
againſt him in B. R. fog 10 1. which latter he confeſs'd, and the 
Judgment there hay, pleaded in Bart to the firſt Action. 

And upon Queſtion if the Plea were good, Fenner andWalmes- 
ley held it good, but Anderſon, Mead, Wyndbam,and Periam at gu- 
ed to the contrary, and that he ought to have pleaded the firſt A- 
tion pending to the ſecond Action byought. The Arguments 
of both (ves you may ſee in Moore, f. r73. where it is left a 

vere,the Judges doubting the Caſe:but ſince the Law is taken, 

at the Judgment is a good barr tothe firſt Action, 


© 3 I 


£193. 


Moure, 13 El; 


Ric hard Euęeam Knight of the Bath, verſ. 
rar ogy tears — Everard Eſa. 


2 — 


the Dead; and to anſwer to others to whom the 
were hoiden and bound, which they cannot better 
paying their debes. 

And as this was the ancient Law and pzacile 


— —— nem a 
. anviong — w— s time. and Bra- 


ſhould vo firtt that is bett foz the Teftator, that is, to pay 
which he was bound to pap befoze Legacies, which be was 
bound to give. 


Richard Knight ofthe Bath, verſ. 
Rowland Dee Adwiniftrator of ch. Everard Eſq. 


2. Kt is better fo; the Teſtator, his Debts ſhould be paid, foz Ded. & Stud 
not payment of which bis Soul wall ſuffer pain, but = 1 72 


not perfozming his Legacy 
The Ordinary upon the accompt, 


in all the Caſes befoze re- 


bears'd, will regary much what is beſt foz the Teſtator. And 
— — — payment of Debt up- 


n Catan, as well as Legacies 03 Marriage mony, and nd Pro- 


— dduiaifirance mop retatafegdls own ſatigfa- 
tion a Debt by fingle Contract, due from the Teſtator oz Inte- 
— which he could not do, unlels the payment wert law- 


5 


5 


; 


75 


215 
585 


f 


H. 6. Cotſmore, who gave the Rule in the Cafe 
queſtion, hath theſe wozds ; The Law will not charge Execu- 
tors with 2 duty due by à ſimple Contract made by the Teſtator. 
Then if ſuch Adlon be brought Executors upon a ſimple 
by the Teſtator, and they will not take advantage 


S 


ther matter which is ſound againſt them, they never ſhall have ad- 
vantage to ſhew that before Judgment (that is in Arreſt of Judg- 
ment ) and that I have known adjudg'd in this place once before 
this time. 

Here is not only bis own Opinion, but a Judgment by him 
cited in that Court fozmerly in the point. 
Ichali add another Caſe to this purpoſe. 


10 H.&.f,244. 
25.4 


Writ of Debt againſt another, and counted that he ſold certain s E.4.5 24. 


Goods to his Teſtator to the Sum in demand, Littleton caus'd 
the Attorney of the Plaintiff (as pzinted) but (ould be Defen- 
danr, to be demanded, and ſo he was; and Littleton * 
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„ 


ly be 

of the Plaintiff, the Court awards you take no- 

Writ: It he had been the perſon to whom the 

firſt agked , and who immediate iy befoze had an- 

wet d, Yes; the Book had not been that after Littleton ſa(d to 

the Attorney of the Plaincift, but that Littleton ſald to him who 
(ame he diſcours d with. 

thus reaified, this Caſe agrees with the Law 

Cotſmore, An Executor is ſued, and declared a 

gainſ in Court, foz ſo was the Courle then, upon a ſimple 

Contract of his Teſtators , his Attorney, c Abe 

—— If 


whether the Ex would yt — 
cutor, ecutor wou not, a and 
lublequent uſa * 


ge. 

Brook in Abridging this Caſe, and not reflecting upon it 
rightly, abzivges it, that Littleton demanded the Plaintiffs At- 
torney, It be would avow his Suit; whereas the word is 
clearly avoid, not avow 2 and to what ſhould he 
ask that Queſtion; fog Cure it was av as much as 
could be, when counted upon at the inſtant in Court. 


Then 


— 
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Then Brook makes a Bote, Nota ceſt Judgment ex off be. Toececes 
cio. ; 

And this Note of Brooks milled the Lozd Anderſon once to 
the came miſtake , it the Repozt be tight; but the like hath not 
been befoze oz fince. An Agton was bzought agatnſt an Ad- Roh. uugt- 
miniſtrator upon a Conrad of the lareſtares, who pleaded fully Cate. 
adminiftred , and found againſt him. Anderſon fad that ex c, Ne, 
officio , the Court was to ſtay Judgment, and did ſa, becauſe 0 E 2 05. 
th: Adwiniſtraror was not chargeable upon a ſimple Con. © . 
tran, 

But ſince that Caſe of Hughſon , one Germayne bzought an 
agion of Debt againſt Rolls, ag Executor of Norwood , fox 
Fees, as an Attorney in the Common Bench, and foz ſoliciting 
in the Queens Bench, and to mony erpended about a Fine fo? ;,....... 
Alienation, Rolls pleaded Ne unque Executor, which was found ver fs Ke, 
againſt him, and Judgment given: Uponwhich Rolls bzought a E. 848. 
Writ of Error, and the Error aſſigu d was, That the ay TP F 
lap nat againſt an Executor, becauſe the Teſtazor cguld have 
waged his Law. But it wag 221. That fog Attorney's 
Fees, the Teſtatox could not wage his Law , hut fo the reſt he 
might ; and that the Executor might have demurr d at firſt, hut 
pleading a Plea found againſt him, it was (aid be wag Conclu- 
ded ; ſome of Opintan was, 

But agreed, That the Executor confeſſing the 4aion oz 
pleading, nil deber, in ſuch Cale, and that found againſt bim, 
de hath no remedy. 

And Pophaw remembzed Hughſon's Caſe in the Comman Pleas, 
and would ſee the Roll, tog he doubted, that both in that Caſe, 

_— of Germayne, the Executor had not cantelled the Debt 
in efic. 

But after it was moved again, and all the Judges, but Ga- mit. 3s Klit. 

dy, were of Opinion that the Judgwen: was well „ as to 019455214 
ws Cauſezbut it was revers'd foz a Cauſe not fozmerly mov'y, 
which was, 
That an Action of Debt would not have layn againſt the 
Teſtator himſelf to part of the mony in demand and recqvered; 
that is,foz the mony fox foliciting,which was not a certain Debt, 
but to be recovered by Action on the Caſe. 

Some Caſes in the Old Books map ſeem to colour this O- 
pinion, That the Judges, ex officio, in an Agion 10 bzqught 
againſt an Executor gg Adminiſtrator fog d 7 ontrag of 
the Teſtators 0} Inteſtate,gught to abate lt, 


The 
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"3 EZ. . 


41 Ez.f13, 


The firſt is 25 E. 3. f 45. where an Action was wougbt a. 
gainſt an Executor upon a Tally truck by the Teſtacor. The 
Judges ſaid, Nil Capiat per breve, if he have no better ſpect- 
al 


ty. 

The like Caſe 18 12 H. 4. f. 23. where a like Anton was 
bzought againſt the Executor oz Adwiniſtrator upon a Tally of 
the Teſtators, and there it appears the Defendants Council would 
have demurt d. and the Cauſe is mentioned, That the waiting 
of the Tally might be waſhed out by water,and a new put tn the 
place, andthe Notches chang d, and the Judgment wag Nil 
capiat per breve. 

This being the ſame Caſe with the fozmer , the reaſon of the 
Judgment was the ſame of grounding an Action upon a Spe- 
ctalty not good in Law. 

Belldes. it appears in the latter Caſe, the Execucor oppoſed 
the Acton by offering to vemurr, and foz any thing appearing , 
he did ſo in the firſt. 

The other Caſe is 41 E. 3. f. 13. where an Action upon the 
Teſtators (imple Contt ad was bzought againſt an Executor, and 
the Executor of a Co-executor to him, the CUrit was abaten 
foz that Reaſon, and ſaid withal, There was no Specialty 
ſhewed but the firſt reaſon abating the Crit neceſſarily, it no 
wates appears the Judges would, ex officio , have abated the 
Action foz the laſt Cauſe , if the Executor deſired it not. 

So as when the Execucor oz Adminiſtrator hath once pleaded 
to an Action of Debt, upon a ſingle Contract, be is e. 
qually bound up foz the event , as in any Action wherein the 
Teſtator o luteſtate could not have waged Law. 

It is therefoze an ii Conſequence fo? the Plaintiff to (ap, J 
have bzought an Action upon a ſimple Contract , wherein the 
2 pi defate cunther —ö¹t—eʃ 

muſt be paid befoze an reditoz, 
Contract,bzinging an Action wherein the lateſtate might wage 
bis Law, foz it is in the Adminiſtrators power, by omitting to 
abate the Writ at firſt, to make the Debt demanded by Action in 
which the laceſtare might have waged his Law, to be as neteſ- 
farily and coerctvely paid. as the other Debt demanded by Actt- 
on, wherein he could not wage his Law. 

And if the Executor believes the Debt by ſimple Contract 
demanded by Action of Debt to be a juſt Debt it is againff ho- 
neſty, conſctence, and the duty of his Office to demucr, whereby 
to delay, oz pzevent the payment of it. 


Beides 


— 
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leſs 


15 ot Þ A TH 


the Deber, and allo in the Dei 


Ps nt no ment pzoperty by a 


ounded upon Reaſons not fit foz a Declamat ion, much 
2 a Deciſion of Law, 
res of 2 are 
n in damages. 
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R — ſince that iliegal Reſolution of Slade's Caſe 


Property thn in him, wie ls 
Actions in 


i Isel e 
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The laſt Exception was, That a Recogrizance in the nature 
—h—_— Staple of 2000 1. in the Chancery, is pleaded in 
And it is not ſaid, That it wag per ſcriprum Obligaroriem, oz 
feal'd, as the Statute of 23 H. 8. requires, no that it was ſecun- 
dum formam Statut i. 

And Goldſmith and Sydoors Caſe was urg'Þ to be ad judg d in 


0 the point , which Cale is ſo adjudg'd by the Major part of the 
t 


But in that Caſe it is pleaded, that Sydnor, betfoge the Chief 
Juſtice of the Common Pleas, conceſſit fe teneri Ed. Hobert in 3. 
ts be paid at Pencecoſt next enſuing, & ſi deſecerit, &c. voluit & 
conceſſic per idem ſcriptum quod incurreret ſuper fe hzredes & Ex- 
ecutores pcena in Statuto Sta pulæ. 


tucutt the penalty of the Statute Staple, and therefoze @ Re- 
cognizrance in the nature of a Statute Staple , was there intended 
to be pleaded,but it was not pleaded that it was taken ſecundum 
formam Statuti in general, noz ſpecially per ſcriprumObligatorium 
under Seal, as it ought to be. 

But here it is not pleaded, That the Conuzor was to incurr 
the penalty of the Statute Staple ; noz that it was taken befoze 
any perſon authozized to take a Recognizance in the nature of a 
— — ——— H. S. c. 6. fog the Chancellor 


not 
But it was a bare Recognizance entred into in the Court 
5 all Courrs of Weſtminſter have power to 
take, and that it remains there inroll'y, And that the ſaid 
Sum of Two thouſand pounds 
be levied of the Conuzors Lands, Goods, and Chattels, and 
Recognizances are to be made by Klegit of the 


Scatute of AGon Burnell 13 E. 1. which 
fot the Statute Merchant, That 28 
Itinerant, but the 


are they hindered by that Statute from being as befoze 


Richard Edgcomb * night of che Bath, verſ, ar. 
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And in 4 Mariz, upon a great ſrarch of Pielldents, Jt was B,. Kecogni- 
reſolv'd, That every Judge may take a Recognizance in an part C Ne. 
of England, both in Term and out of Term. TOY 

The line was in the Lozv Hobarr's time. Hob. f.195. 

Do as the R zance here pleaded, is not a R izance => dag 
in the nature of a Statute Staple, noz C6 pleaded, but a — — 
zance entte d into in the Court of Chancery, as Recognizances 
are entred into in the Court of Common Pleas, oz Kings Bench, and 
as they were entred befoze Recognizances by Statute Merchant 03 


Sta le. But 1 Rolls, Exe- 
Such Recognizances are to be ſatigfied befoze Debts by ſimple 17 8 925. 
14 1 
Robſon and 


Contracts, and befoze Debts by Obligations alſo, which a- 
volds the Exception. Francis Caſe. 


Now as to the Second Queſtion. 
admitting the Judgment tn London as pleaded, be no ſuffict- 
ent bart of the Plainriſts Acton ; o if it be. that the Recognizance 
as pleaded, is no (uffictent bart: Foz if thole will barr, there ia 


no further Queſtion. 
N then, Judgment ought to be foz the Plaintiff, upon the De- 


. Pita to the whole matter? And Jconcetve itought not. 


ſhall agree, That if the Defendant plead ſeveral Judgments 
againſt the Inceſtate, oz hunſe lt ag Adminiſtrator, and Statut es en · 

tred into by the loteſtate, and concludes his Plea,That he hath 

not, no at any time had, aſſets in his hand of the Inteſtates E- 

ſtate, bona & catralla ſufficient, to (atiefie thoſe 
Judgmenrs and Statutes, and averrs they are wilatisfied , and 

which aſſets are chargeable with the ſatdJudgnents and Statut es, 

that this is a good Plea in bart of the Plaintiffs Acton, and (a 

it is admitted to be in Meriel Treſhams Caſe ; and the Plaintiff Merie! Tre 
muſt reply, That be hath alle tu ulera, what will ſatisfie thoſe g Ne 
Judgmencs and Statutes, as is there agreed. 

But if the Plaintiff reply, That any one of thoſe Judgments 
was ſatisfied by the loceſtace in his life time, ſaping nothing to 
any of the reſt. And the Defendant demurr upon this Replica- 
tion, the Plaioriff muſt have Judgment, foz the Plea was falſe , 
and the falſhood detrimental to the Plainciff, and beneficial to 
the Defendant ; fot having pleaded , he had no moge aſſets than 
would ſatigfie thoſe Judgments, one of them being ſatigfied be- 
foze, be hath confeſſed there is moze aſſets than will ſatistie the 
other Judgments, by as much as the Judgment already ſatisff- 
ed amounts unto, which would turn to his gain, and the Plain- 
tiff, loſs, It his demurrer were good, 5 —_ 

z 
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Furners Cafe Hut to plead, That de hath not bona & cattalla praterquam 
— bona quæ oon attingunt, to (atigfic the ſaid and Statutes 
is not good foz the incertatnty; foz if Judgments and 
Statutes amaunt to 500 |. 20 |, are bona quæ uon artingunt, to (+ 
tigfic them; fo is 40 |. ſolg 1001. fo ls 200 l. and 
leſs than will ſatigfie ; Co as by ſuch [Plea there is na certain I 
fue fo the Jury to enquire, noz no certain Sum confeſs'd to- 
the payment of any Debt, as is well reſolb'd in Turner: 


Bo it a man pleads he hath not aſſets ultra, what will (atis- 
lle thale Judgments, the Plea is bad toz the fame reaſon, foz 
20 l. i not aſſets ultra, that will ſatisfic them, nog 40 nag 190. 
noz 200.102 voth that manner of pleading conſels he bath aſlets 
enough to (atigfic : As to lap, J not in my pocket above 
40 |. is not to ſap, I have in mp pocket 40. 

But in this Cale, the Defendant bath plcaded payment of ſeveral 
Bonds, Bills, and Judgments and pleads one Recogni . 
avd one judgment of 3000 |, wholly unſati ed, and concludes his 
Plea with gene adminiſtravir. 

And that he had not, die impei rat ionis btevis nec unquam poſtea 
Uiqua bona ſeu cattalla, of the Inteſtates, in manibus ſuis admini- 
ſtranda preterquam bona & catalla, ad valentiam ſeparalium deuari- 
orum ſummarum per ipſmo, fic ut præſertur ſolutatum, in diſcharge 
of the ſaid ſeveral Judgments, Bonds, and Bills 

Et præterquam alia bona & catalla ad valentiam decem ſolidorum 

yz executioni recognitionis predic. & judicii prædict. per pra- 
. Care Cornwallis recuperat. onerabilia exiſtunt. 

Now upon this Plea. it Allingron's Judgment of 26701.02 the 
Statute of 20001, 02 both, be avoided, yet the Plainriff hath no 
right ta be paſo, until the Judgment of 70-01. be ſo ſatisfied, 
and that ſome aſſets remain after the ſatistaaion of it in the Ad- 
miniſtrators hands, to befoze the Plaintiff hath no wzong,no? the 
8 noꝛ hath any benefit dy not ſatigfping 

That ſpungy Reaſon that the Defendants Plea is all intire, 
and therefoze — — be falſe, as cither in that of — — 
Judgment. oz the Recognizance, the Plea is bad, is not ſenſe; 
foz if the falſhood be neither hurtful to the Flaioriff, no2 benefict- 
al to the Defendant 3 why ſhould the Plainciff have what he ought 
not, 02 the Defendant pap what he ought not, 

Suppoſe the Deſendant pleaded a Judgment obtain d againſt 
the laceſtate, 02 himſelf, and that the Inceſtare 02 bHlmſelf were 
married at the time of the Judgment obtain d ( which in truth 

| was 
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was falſe, tog that the one 0z the other was unmarried at that 
time) bis E good ; Should this falſnes 
cauſe the Plainriff tortcover ? ſurely no, ag d ſailne(s is not 
ne 

Belldes. — pleading, a8 


ed a foqmer 

ſued, and pleaded [fkewiſe another R 

190], and traversd, that they had no aſſets but to atis e that 
Execution of 200 |. the Plea was adjudged good dy the C 
and that the Plainciff muſt reply, They had in thetr hands, 
ultra the (7 206 gn vera the ah 00 fox betrage the tool, 
were allo ſattuſied the Plaror: not intitiedto 

the Book is; ; 


Hill. 18 & 19 Car. II. C. B. 


Thomas Price is Plaintiff, againſt Richard Brabam, Kla- 
beth White, Elianor Wakeman, and Richard Hill Defen- 
dants, In an Action of Trefþaſs and Ejetiment, 


DE Plaintiff declares, That one Henry Alderidge, the 

Firſt of November, 18 Car. 2. at the Pariſh of St. Mar- 

rets Weſtminſter, demis'd to the Plaint iff and his Aſſigns, an 

Acre of Land, with the Appurtenances, in the Pariſh of St. 
Margarets a 

Habendum from the Thirtieth of October then laſt paſt, foz 
the term of Five pears nert enſuing ; by virtue whereof he en- 
tred, and was p d. untill the Defendanrs afterwards , the 
_ day entred upon him; and did Eyed him, to his damage of 
20 1, 

k To this the Defendants pleaded, That they are not Culpa- 
le. 

Special Aer dia is found, By which it is found, That the 
Defendants are not Culpable of Entry and Ejedment in the (aid 
Acre, ercepting a piece thereof, containing One hundred and 
— Yoot thereof in length, and Eight and twenty Foot in 


And as to that piece they find, that the ſame,time out of mind, 
was a Pool, until within Twenty pears laſt paſt, during which 
Twenty years it became fill'd with Mudd. 

Theylind, That befoze the Treſpaſs ſuppos d, that is, the 
Firſt of Auguſt, 1 66. King james was ſeis'd, in right of the 
Crown, of the ſaid Poo], and three Gardens, with the Appurte- 
— in St. Margarets afozeſaid, in bis Demeſne as of 

er. 

They find again, That the ſame Firſt Day of Auguſt. 16 b 6. 
A Caater-wozk was butlt in the (aid Gardens, and the ſuld 
Pool was thence us d, with the ſaid Cater- „until the 
Twelfth Day of March, in the Eleventh pear of Ring James. 


That 
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That King James (6 ſcis u, the (ad Twelfth of March, by bis 
Letters Patents under the Gzeat Seat of England, beating 

the (aſd Twelſth of May, t Jac. in conſideration of „0%. 1s 5. of 
lawful mony of England, patd by Kichard Prudde, and foz o. 
ther confiderations him moving, at the nomination and requeſt 
of the ſafd Richard. Et de gratia ſua ſpeciali, ex certa ſcientia & 
mero motu foz him. his Þeirs and Succeſſozs, granted to the (aid 
Richard Prudde and one Toby Mathews, Gent. and to their Þefrs 
and Aligns ; among other things the lata Three Gardens any 
Mater won thereupon erected, to convey water from the R.. 
ver of Thames to dibers houſes and plates in Weſtwinker, any 
elſewhere, with all and ungulat the R. 


©Duccefſops, Prudde 
Toby dathow, — Þetrs and agu oy — — 
10gu ſtagna, gurg!1 es aquas, rum curius, aquedudcus , 
the laid Þyemiſſes, onted dy the ſaid Lercers Pacencs, 03 to a- 
m of them, 07 to any parcetof idem, quoquo modo ſpectantia, 
pertinent ia, incidentis, vel appendentia, oz being as member, 


ſame, oz as part, parcel, og member thereof, in 
charge, with anp of his Officers, as fully 
lame were fozmerlp held by any Gzant o; 
plene libere & integre, ac in tam awplis modo & 
dem nuper Rex aut aliquis progenicorum five predeceſſo 
rum premiſſa predic. per eaſdem Litteras Patent. pr · cunceſſ. & 
quamliber ſeu aliquam inde partem, five pace lam haburrunc, ba- 
beiffenr, ve! gaviſt fuiſſent, & habuiſſent vel habere ui & gaudere 
debuiffene aut debuit. 

They further find, That the (aſd Pool was neceſſary fog the 
3 and that it could not wozk without the 


They further find , That the King, who now is, by his Ler- 
ters Pater's Dated at Weſtminſter the Fifteenth of February, de 
Eighreemth of his Reign turolld in the Exchequer, im .. 
ration that Henry Alderidge Gent. a pate of Laud, and ather 
the Pzemiſſes granted by the (aſt Letters Patems, cover*'d with 
water and hurtful mudd, would fill up at his pzoper charges, 
and perfozm the Covenants and Agreements in the Letters 
Patents contain d, foz him, his Heirs and — 
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the afozeſaid piece of Land, containing as afozeſaid in length 
and bzeadth, by the name of All chat piece of Land or broad 
Ditch , lying and being in the Pariſh of St. Margarets Weſtmin- 
ſter, with particular Boundaries thereto expreſſed , 

To have and to hold from the Feaſt of the Aonuociation laſt 
paſt, fo2 the term of One aod twenty years thence next enſu- 


Sw find, That the ſald Henry Alderidge entred into the 
Pꝛemiſles, then in the poſſeſſion of the Deſendants, and ſo pol- 
d. e the Leaſe to the Plainciff, Habendum to him and his 
Aſſigns, as in the Declaration. 
That the Plaincift entred by virtue thereof into the ſaſd 
of Land, and was poſſeſs'od, till the Defendants E 


dim. 

And it upon the whole matter, the Defendants be Culpable, 
they aſſeſs damages to 12d. and coſts to 405. And if they be 
not, they find them not culpable. 


The firſt Queſtion is. (What can paſs by the name of Stag- 
num 02 Gurges ? fo if only the water , and not the ſopl, 
thereby, the Queſtion is determined, foz the piece of Land con. 
taining ſuch length and dzeadth, cannot then paſs. 

By the name of Gurges, water and ſoyl may be demanded 

a precipe. 

By the name of Stagnum the ſoyl and water is intend- 


r, Cahere a man had granted to an Abbot, totam partem 
piſcariz ſuz, from ſuch a Limit to ſuch a Limit, reſervato 
mihi Stagno molendini mei. And the Abbor, foz a long time af- 
ter the grant, had enjoyed the fiſhing of the Fool, It was ad- 
judg'd, the Reſervation extended to the water and ſopl ; but the 
Abbot had the fiſhing by reaſon of long uſage after the Gzant , 
which ſhewed the Intent. 


The nert Queſtion is, When the ſoyl may paſs by the wozd 
Stagnum, whether it may, as belonging and per to the 
Caater-wozk erected 6 jac. and granted away with the Pool, as 
pertaining to it in 1 x Jac. as it is found: 0z to the Gardens, 
which ſeems a ſhozt time, eſpecially in the Caſe of the King, 
to gain a Reputation, as belonging and appertaining, 


Thomas Price verſ. 1 
Richard Braham &c. 109 


as to this Queſtion, things may be ſaid | pertaining in Rela- 
tion only to the extent of the Gzant. As an antiene Meſſuage being 
granted, with the Lands thereto a lucy — t ſome Land 
newly occupied, _ not antiently with that a 
as appertaining, is u "rope Queſtion ; but that is a 
only of the ettent ot the Gant. and what was intended to pay, 
and not of the nature of the Szant. 


Lanceſton, came to Ring Henry 
Elizabeth, uſually call wy the 
cumbs. A Houſe was 21 Elix. ag 
mers and Dccuplers of thels Cloſes don wart. In 24 Eliz. the 
granted, Torum illud Meſſi vocat. Drocumbs, ac omnia terras 

& tenementa ditto meſſuagio ſpedtant ia in Lanceſton. 

After King James made a Leaſe of the Four Cloſes call d Fon 
Northdrocumbs, oz Drocumbs ; and upon queſtion between the; Car. . 
Queens Patentet andthe Kings, Judgment was given foz the C 14d. 
Queens Patentet : Becaule, though the Þouſe wag newly erected 
befoze the Queens Szant, pet the Land Hall be ſaid belonging 
to it, and it (hall paſs by ſuch name as it was known at the time 
of the Patent; and that wag a ſtronger Caſe than this, there 
being but Three oz Four pears to give Reputation of 
02 appertaintng. 

Another meaning of the wozds belonging or appertaining , is. 
when they te late not to the extent oz largene(s of the G 


a Pill in ſtructure , and hath no Clater-courſe to it , if 
grants his Pill with the Appurtenances , nothing pafles 
——ů— But if he, after — on Lo 
chdſe a Mater · coutſe to it, and grant it with the 
ces, the ¶Aatet cout ſe — — 
without it. So ir (s fox the Pill-vamym 02 Bank, 02 
So if he acquire an inlargement oz bettering o 


\Seirrops, Girths, and the like 

Soil a man will grant his Viol, — Wi and Bow will 
— — the Mater 
wok in this laſt ſenſe, as pertaining to the nature of the thing 
_ without which it could not be us'd; foz the Jury 


2 Quod 


Thomas Price verſ. 
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Quod prædictum ſuit deccſhirium proſtruGura(Anglicd 
— pro. quodque eadem ſtructura fine codem Stag- 
no operare non potu 


——— fo pertaining ts the nature of the thing 
belonging and pertaining tmmedtately as ſoon as 

the thing is erected, and it is annexed to it. 
And note, the Jury do not find that aqua Stagni prædict. but 
it ſelf , wagneceſlary foz the Water-wozk. Noz da 
the could not operare ſine aqua Stag- 
Sragns thereby they find that the Cater 


Sopyl, — ſignifies, was neceſſat p foz the wozk, 


{t could not wozk without it, 


Paſch. 19 Car. II. 


Henry Stiles Plaintiff ; Richard Care Baronet , Richard 
Coxe Eſquire, Jobn Cromwell , Thomas Merrett , and 
Charles Davies Defendants ; In an Action of Treſ- 
paſs, of Aſſault, Battery, and Falſe Impriſonment, 


1. Þ E Plainiff declares, That the Defendants, the laſt 
day of December, tn the Sevenreenth pear of the Aing, 
in the Pariſh of St. Mary Bow in the Ward of Cheap in London, 
aſſaulted, wounded, and kept him in Priſon by the of two 
daps next following, to his Damage of One hundred pounds. 

2. The Defradants plead, are not Culpable of the Treſ- 
paſs, Aſſault, Battery, &c. 8 d. 

3. The Jury find Richard Cone Eſquire, and Charles Davies, 
not Culpable accopdingiy. 

4. And as to the reft of the Defendants they find ſpectally , 
That befoze the ſuppos d Treſpaſs, that is, the Eighe and 
twentieth day of September, in the Seventeenth prar of the King , 
one Richard Eſquire, one of the Juflices of the Peace 
of the County of Glouceſter, ted his (Uarrant under his Hand 
and Seal to the Conſtable and Tichingmen of Dumbleton in the 
ſaid County, to appzehend and bing befoze him the Plainciff 
Henry Stiles, and others, to anſwer to ſuch matters of t. 
demeanaur, as on his Bajeftles behalf, ſhould be ob a. 
gainft them by Sir Richard Cone Baronet, then high Serif of 
the ſaid County. 

They find the {Uarrant in bæc verba. 

3. That the (aid Warrant was afterwards, and befoze the 
Treſpaſs, dellvered to one Samuel Williams, Conſtable of Dum- 
bieron, to be executed, and that upon the ſaid laſt day of De- 
cember, mentioned in the Declaration , being Sunday, {mmedt- 
ately befoze Divine Service, the Plaiociff fitting in a Seat of the 
(aſd Church of Duwbleron, by ozder of Richard Daſney Eſquire, 
bis Paſter, who claimed right to the ſaſd Seat, the (aid Plainciff 
being no Pariſhtoner there, no dwelling in the ſaid Pariſh, the 
ſaid Samuel being then Conſtable, arrefied the lald Pusan 

2 - 
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6. Chat the ſaid Plaiociff at firſt reſiſted, and refuſed to o- 
bey the ſald CAarrant, and after obty d it. That the ſaid Sa- 
muecl the Conſtable, required the ſald Defendant Thomas Mer - 
ret, to aſſi him to convey him befoze a Juſtice of the Peace. 
But the (aſp Samuel, Thomas Merret, and Jobn Cromwell;con- 
vey'd him to the Houſe of the ſald Samuel in Dumbleton. 

7. Et tunc, the afozeſaid Richard Coxe Miles, fent fot the 
ſaid S1muecl , at the Houſe of the ſald Samuel in Dumbleron afoze- 
ſaid, Et præcepit eidem Samveli , to lap the Plaintiff in the 
Stocks, and thereupon the (aid Sawuel, John, and Thomas, con- 
vey'd the Plaintiff fromwards the way to theſatd Richard Baugbes 
Juſtice of the Peace , and about Eleven of the Clock of the 
ſame day in the mozning , put the Plainriff in the Stocks. 

$. They find the Act of 21 Jac. particularly cap. 12. And 
the Recital therein of the An of 7 Jac. cap. <. being an An 
intitled , An Act for eaſie pleading againſt troubleſome and con- 
rentious Suits againſt Juſtices of the Peace , Mayors , Conſtables, 
&c. a 

3. And find particularly, That it was Enaced by the ſald 
Parliament, Quod ſi aliqua Adio, Billa, &c. 

10, But whether upon the whole matter by them found, the 
ſaid Sir Richard Coxe Baronet, John, and Thomas are Cul- 
pable , they know not. Et petunt adviſamentum Curie in Præ- 
miſſis. 

11. And if upon the whole matter ſo found, the Court 
(hall think quod adio prædicta poſſit commenſari in London. 
Then they find the ſald Richard Coxe Baronet, John, and 
Thomas Culpable of the Treſpals, and aſſeſs damages to 
— hundred Marks, and Cofts to Three and fifty ſhillings and 

r pence, 

12, But if the ſaid Court be of Opinion, T hat the afozt- 
ſaid Action could only be laid in the County of Glouceſter,then 
they find the (aſd Richard Coxe Baronet, Joho, and Thomas 
not Culpable. 


The wozws of the Act of 21 Jac, cap. 12. and which are 
particularly found by the Jury , are 


7. That if any Action, Bill, Plaint, or Suit upon the Caſe, 
Treſpaſs, Beating, or Falſe Impriſonmenr, ſhall be brought againſt 
any Juſtice of the Peace, Mayor, or Bayliff of City, or Town 
Corporate, Headborough, Portreeve, Conſtable, Tithingman, 
&c, or any of them, orany other, which in their Aid or Am- 

ſtance, 
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ſtance, or by their Commandment, ſhall do any thing touching or 
concerning his or their Office or Offices, for or concerning any mat - 
ter, cauſe, or thing, by them or any of them, done by virtue or 
reaſon of their, or any of their Office or Offices. That the ſaid 
Action, Bill, Plaint, or Suit, ſhall be laid within the County 
where the Treſpaſs or Fact ſhall be done and committed, and not 
elſewhere. 

2. And that it ſhall be lawful to every perſon and perſons afore- 
aid, to plead the general Iſſue , and to give the ſpecial matter in 
evidence, As by the Aﬀ@of 7 Jac. cap. 5. ' 

3. That if upon % Tryal of any ſuch Adtion, Bill, Plaint, or 
Suit, the Plainciff therein ſhall not prove to the Jury, Treſpaſs, 
Beating, Impriſonment, or other Fact or cauſe of Adion, Bill, 
Plaint, &c, was or were had, made, or committed within the Coun- 
ty wherein ſuch AGion, Bill, Plaint, or Suit, ſhall be laid, That 
then the Jury ſhall find the Defendant or Defendants, in every 
ſuch Adion, Bill, Plaint, or Suit, Nor guilty, without having a- 
ny regard or reſpect to any Evidence given by the Plaintiff rouch- 
ing the Treſpaſs , or other cauſe of the Aion, Bill, Plaint or Suit, 
&c. 

4. If Verdict ſhall paſs with the Defendant or Defendants, or 
if the Plaintiff therein become Non-ſvir, or ſuffer any diſcontinu- 
ance thereof, the Defendant or Defendants, ſhall have ſuch double 
Coſts and other Advantages, as by the AR of 7 Jac. cap. 3. is pro» 
vided. 


The fir Queſtion upon this Special Verdi&,ts 


Chether if any Officer in the aa mentio 02 any in his 
afſictance, hall do things, by colour of their e,not touch- 
ing oz concerning their ſaid Office, and ſhalt be therefoze 
impleaded ? Oz if they, oz any of them ſhall be (mplea 
0z concerning any matter, cauſe, oz thing by them, oz 
them, done by pzetence of their Offices, and which 
firicly done by virtue oz reaſon of their Office, but is 
feaſance in Law , (hall dave the benefit of this An, of 
the matter tryed in the County where the Fac was 
not elſewhere ? 


If fo, 


1. They hall not have the Tryal foz any matter touching 
their Offices in the County where the Fac was done, 1 
4 


Henry Stiles vert, 8 
Richard Cane Baronet, &c. 


Paiptiff pleaſe to lap it there, and if he fo pieas d, it 
have been laid there befoze the An of 21. which was 
made tocompel the laying of the Action where the F 
Done. 


2. By ſuch Erpoſition of the Ac, the Action ſhall never be 
laid where the Fac was done; fo2 if it may be laid elſewhere at 
all,'f it be found upon the Trysl, Chat the Officers queſtion'd 
not accozving to their Office , there will be no cauſe to lay 
Action in the pzoper County: foz the Jury where the 
laid, will find fo the Plaintiff 
be found the Deſendants have 
the Action tis laid, the Jury will find 
then no cauſe to lap an Aion in the 
was done; So Quacunque via data 


leſs. 

3. It it can be laid in another Coun 
vidence, it cannot be known 
done, 02 not. How then can as 
find the Defendants — 7 regard 02 
the Plaintrifis Evidence ; fo? the Jury muſt 
Evidence, to find whether the Officer 


Jury, they have ſound all the Defen- 
dants, 07 any of them, and whom, Not gutlty ? 

It hath been admitted at the Barr , That the Defendants, ex- 
E 

11. a , t map „ ann 
not others ; which is true. 

But the Queſtion is not, Whether ſome of the Defendants 
might have been found gullty, and others not? but whether,as 
this Uerdic is, all oz none muſt be Culpable. 

1. The Jury referr to the Court, $i aQio predifa potuit 
commenſari in London, then they find all the Defendanes ble. 
And it a&io prædicta potuit commenſari tantummodo in the Coun- 
— they find all the Defendants by name, = 

©. 


„ I 
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Do as the matter is, (Whether this indwidual acgion bzought 
joyntiy againſt ali the Deſendauts, might be laid in London? Fox 
that is the AGio pred, not whether an Action might be laid 
in London fot the Treſpaſs againſt any of theſe Defendants? and 
in that firſt (enſe, A&0 predicia, could not be in London 
lo it could not be there laid, as to Lone of the Deſcendants, 

2. Secondly, they referr to the Court, (Whether Ad prz- 
da, which is this ation, jointly bzought againſt all the De- 
feadants, could only be laid in the County of Glouceſter ; and 
if lo, they find fo the Defendants ; to which the Court muſt an- 
fwcr, Chat this Acton, (o jointly bzought, could only be 
laid accopding to Law, ad omnem Juris eſſecdum, in the County 
of Glouceſter. 

3- Thirdly, if the Court ſhould be of Opinion, That the 
Aion was well latd, as to Str Richard Coxe, bnt not the ref, 
the Jury find nat htm Guilty,and nat the reſt ; foz they find all 
cquaily Gutlty, 02 equally not Gutltp. 

4. Fourthly, That which differs bis Caſe from the reft, is, 
That de was not aſſiſtant oz aiding to the Conſtable ; fog he bad, 
that is, præcepit, 02 commanded the Conſtable to put the Plain- 
tiff inCippis. 

But as to that, the ancient Law was both adjudg'd in Par- 
liameor, and allowed, That it was contra conſuetudinem Regni, 
that a man ſhould be condemn'din a Treſpaſs, De precepto oz 
auxilio, if no man were convided of the Fac done. 

Jt was the Caſe in Parliament of Bogo de Clare, 18 E. . 
Joba Wallis Clerk, entred bis Þoule, and Letters of 
Citation from the Arch-biſhop of Canterbury: of the 
Family of Bogo made Wallis cat the ſaid Proceſs and Wax there- 
to affired, Ec impriſoraverunt & male traftaverune : Foq which, 
and the Contempt tothe Ring, de bzought bis Anion againſt 
Bogo 3 who pleaded, That he named no perſons in certain, na 
alitdg d that the Fact was done by bis command, and derywand- 
cd Judgment thereupon, and was diſcharged. 

Notwithſtanding , by the Kings pleaſure , tog ſo enozmous 
a CTteſpala, done in Contempt of the Church, a 
done within the Uerge, and in time of Parliament, and fo 
bad Erample, 

Bogo was commanded to anſwer the King of the Treſpaſs 
done in his Þouſe, Er per Manupaſtos & Familiares ſaos; and & 
day gtven htm to pzobuce befoze the King and bis Council, thoſe 
of his Family : which was accozvingly dont. but they who were 
laid ts have done the Fac, were fled. 10 


* — — 
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Et ſuper hoc idem Be petit Judicium, ſi de Precepto, miſſione 
vel aſſenſu, fi ſibi imponeretur ad ſeGam Domini Regis reſpondere 
debeat, antequam faGores principales, aliquo modo de ſado illo 
convincantur. CfAhereupon Judgmem was given. Et quia 
per conſuctudinem & legem A, Nullus de precepto vi & 
auxilio aut miſſione reſpondere debeat antequam faGores aliquo 
modo convincantur; Conſideratum eſt quod predifius Be ad 
preſens cat inde ſine die, & prædidus Fo. le Walls fequatur verſus 
fatores principales prout ſibi viderit expediri ſi voluerit, & 

petſons mmuceperunt prædidum Benem ad bab endum ipſum 
coram Domino Rege ad reſpondendum ipſi Domino Regi ad vo- 
luntatem ſuam, cum prædidi fadores de fatto illo fuerint convicti, fi 
Dominus Rex verſus eum inde loqui voluerit. 

at the Kings Suit. Chat it was 


lt 
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Evidence againſt Coxe, for Evidence not to be regarded, and not 
at all, is the ſame. 

7. It the other Defendants cannot by the Statute be found 
Culpable, becauſe they were aiding and aſſiſting the Conſtable, 
though in an undue execution of his Office, no moge can Coxe 2 
Fo} ald aq aſſiſtance may be by direnton oz pzecept, ag well as 
by cozpozal ſtrength : And therefoze,if they be free foz aſſiting 
to put the Plainriff in the Stocks foxctbly, Coxe is free fog ad- 
viding and bidding him be put there direcively, 

8. Laftly, the Statute intends like benefit to the Defendanes, 
when the Fax is not proved to be dene where the Anion is 
laid ; as if the Plaintiff became Nonſuit, 02 (uffer'd a diſcontinu- 
ance. But incaſe of Nonſuit 02 Diſcontinuance, all the De- 
ſendants were to have their double Coſts both by 7 and 21 Jac. 
lo a Nonſuit oz Diſcontinuance cannot be againſt ſome of the 
Defendants, fo2 the Nonſuit and Diſcootinuance are of the en- 
- — Therefoze here all the Defendancs (hall have double 

And it the Jury had not meant the Defendants equally free, oz 
equally faulty, they would have added in their Uervic, That if 
upon the whole matter found, the Cour: ſhould think that Adio 
predicta would lyt in London againft ſome of the Defendanes , 
and not others, then they found ſuch againſt whom it might be 
laid in London Culpable, and the reſt not Culpable, 


The Recozd is, Et prædictus Richardus Coxe Miles, accerfivic Except. 


the Conſtable, whereas there is no prædictus Richardus Coxe Mi- 
les, buſt Baronerrus ; and there is another predictus Richardus 
Coxe Arm ger, which makes the Net dia incettain in this point. 


Querens nil Capiat, &c. 


R Paſeh. 


Paſch. 21 Car. II. in Banc. 


Willkam Hayes Plaintiff, and Charles Bickerſtoff Defen- 
dant, In Arreſt of Judgment. 


Har les Bickerſtaff being poſſeſſed of a long term of years 
$ in certain Woodlands and Copces in Cobham, in the Coun- 
ty of Kent, Demis'd, Sett, and to Farm lett the ſame for Six years, 
parcel of his term to the Plaintift, under a Rent and other Reſer- 
vations, and Covenanted; The Plaintiff keeping and performing 
the Agreements of his part to be kept and performed. 

Quod prædidus Willielmes Hayes legitime haberer, teneret , & 
gauderer, & habere, tenere, & gaudere, potuiſſet prædicta, dimiſta, 
præmiſſa juxta conventionem præantea; in & per Indenturam 
prædict. dimiſſ. abſque aliquo impedimento, perturbatione, evi- 
Aione, vel interruptione quibuſcunque de vel per didtum Carola 
Bickerſteff Executores, Adminiſtratores, vel Aſſignatos ſuos, aut a- 
liquem corum prout per Indenturam predifam plenius appa- 
ret. 
That by virtue of the ſald Demiſe he entred and was poſ- 
ſes d, and that after, the Defendant being poſſeſs'd foz a longer 
term, granted the Reverſion to Charles Duke of Lenox, tu whom 
the Plaintiff atturn'd ; and that afterwards the ſaid Duke, and 
others by his command, entred upon the Plaintiff, although be 
obſerv'd all Agreements of his part, and carried away many 
Loads of Faggots and Wood, and kept; and ill keeps him out 
of Poſſeſſion, to his Damage of Eight hundred pounds, 

bzings his Acton foz bzeach of the Covenant afoze- 


The Defendant pleads Enjoyment accozding to the Demiſe, 
and Traverſeth the Grant of the Reverſion to the Duke, Modo & 
Forma. 


All Covenants between a Leſſor and his Leſſee, are either Co- 
venants in Law, oz Erpzeſs Covenants. 

By Covenant in Law, the Leſſee is to enjoy bis Leaſe a- 
gainſt the lawful Entry, Eviaion, oz Interruption of any man, 


but not again toꝛtious Entries, Evictions, 02 Intertuptions, 
and 


Willem Hayes vert. 3 
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and the reaſon of Law is ſolid and clrar, becaufe againſt tozti- 
ous acts the Leſſee hath pzoper Remedy againft the w2ong do- 
crs. 

Do are the erpzeſs Books of 22 H. 6. where a man leag'd 22 UH 6.50.5. 
by Oced-poll without expzeſs Covenant, and 32 Hl. 6. where 3284754 >. 
the Leale was by Deed Indented. Letter L. 

It the Leſſor ſeuſeth rhe term by Derd poll, and outeth the Nu. Br. 
Leſſee , he (hall habe a Writ of Covenant upon that Derd-poll, 
although he hath no Indencure of ft, But if a fftranſger , who 
bath no right, outs the Leſſer, then he ſhail not have a Writ of 
Covenane againſtthe Leſſor, becanſe he hath remedy by Acton 
agatuſt the ſtranger ; but if a ftranger enter by e!der Tit e, chen 
be ſhall have a Wrir of Covenant, foz he bath no other Reme- 

- | 

"his ſhews the Law gives not Remedy to the Leſſee upon the 
Covenant, when he hath a pzoper and natural Remedy againſt 
another who doth the wong. 

By the ſame Reaſon, if the Leſſee de by expyeſs Covenant tg 
enjoy his term (02 enjoy t all men, which is the (ame) 
de Mall not have an Action of nc ugainſt the Leſſor, utifels 
de be legaily outed oz evined : Foz tf he be outed toztfouſty by 
any ſtranger, he hath his Remedy. 

Do is the expreſs Book of 26 H. 6. i. 3. b. where ft is agreed. 
That the warranty of a Leaſe tog years, ts butan Adtioaof Co- 
— which extends not to torttons Entries tog the fozmer 

reaſon. 

Pet J agree, It the Leſſor expzrfly Covenants that the Leſſee 
ail hold and enjop his term without the Entry oz Interrup- 
tion of any, whether ſuch Entry oz Interruption be lawful oz 
toztious 2 There the Leſſor ſhall de charg'd by an Adion of Co- 
venant fo} the togtious CE CITE; becauſe no other 
meaning can be given to hts a 

Accozvtnxly the new Authozxtities run grounded upon that 
ſound and ancient Reaſon of Law, That the Leſſor ſhall not be 
<arg'd with an Action upon his erpzeſs Covenant fo2 enjoyment 
of the term againſt all men, where the Leſſee hath his aper 
Remedy againſt the wzong doer. 

Againft this Truth there is one Book that hath, oz map be 
pzetended, which J will cite in GET A 
to it may be moze perſpicuous from the itp J chall after 
deliver to rebargue that Cale. 

R 2 It 
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Dyer, 15,16 
E I-38 4. 
pl - 8. 


Hob. f. 3435+ 


It is the Caſe of Mount ford and Catesby in the Loꝛd Dyer. 
Catesby, in conſideration of a Sum of mon and a Hozle, made 
a Leaſe to Mountford foz term of years, Er ſuper fe aſſumpſit, 

uod the Plaintiff Mountford pacifice, & quiere haberet & gau- 
et, the Land demis d durante termino fine evictione & interrup- 
rione alicujus perſonæ ; after Catesby's Father entred upon him 
and ſo interrupted him; whereupon Mountford bzought his At- 
on upon this Aſſumpſit, and Catesby pleaded he did not aſſume, 
and found againſt dim. It was moved in Arreſt of judgment 
foz the Defendant, That the entry might be wzongful, foz which 
the Plaintiff had bis Remedy, but diſallowed, and Judgment 
affirmed fo2 the Plaintiff; becauſe, ſaith the Book, it is an ex- 
pzels preſumption and aſſumption, that the Plainriff ſhould not 
be interrupted : And this Caſe is not expzefly dented to be Law 
in Eſſex and Tiſdales Cale inthe Loꝛd Hobart, as being an ex- 
pꝛels Aſſumption. 

Though the Loꝛd Dyers Caſe be an Acton of the Caſe upon 
an Aſſuopſir, and our Caſe an AQion of Covenant; pet in the 
nature of the Obligation there ſeems no difference , but in the 
fozm of the Action : Foz to aſſume that a man ſhall enjoy his 
term quietly, without interruption, and to covenant be ſhall ſo 
enjoy it, ſeems the ſame undertaking. 

But if the reaſon of Law differ in an Aſſumpſit from what it 
is in a Covenant, as ſeems implyed in Tiſdales Caſe, then this 
Caſe of the Lozd Dyer makes nothing againſt the Caſe in que- 
ſtion, which is upon a Covenant, not an Aſſumpſit. 

1. Elias Tiſdale bzought an Action of Covenant again Sir 
William Eſſex, and declared,That Dir William, coovenir, promiſir, 
& agreavit, ad & cum prædid. Elia quod ipſe idem Elias haberer, 
occuparet, & gauderer, certain Lands foz Seven pears, into which 
he entred, and that one Elſing had Ejeaed him and kept him out 
ever ſince. Reſolv'p no Title is laid in Elfiog, he ſhall 
be taken to enter wzongfully, and the Leſſee hath his Remedy 
againſt him. Therefoze adjudg d foz the Defendant Eſſex, 

Here is a Covenant foz enjoying during the term, the ſame 
with enjoying without interruption ; (foz if the enjoyment be 
. 
enjo any 
out of any perſon ; which is the Lozd Dyers Caſe, 
but here ad judg ' d the interruption muſt be legal, oz an Action 
of Covenant will not lye. becauſe there is againſt the 
Jnterrupter. So is there in the Lozy Dyer's Cale, 
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And a Rule of that Book is. That the Law ſhall never judge 
that a wan Covenants againſt the wrongful ads of ſtrangers, unleſs 
the words of the Covenant be full, and expreſs to that purpoſe ? 
which they are not in our pzeſent Caſe, becauſe the Law defends 
agatuſt wzong. 

Brocking bought an AdGion upon an Aſſumpſit againſt one 
Cham, and declared, That the Defendant afſlumed che Vaniff 
ſhould en j »y certain Lands according to his Leaſe, withour the lett, 
incerruption, or incumbrance of any perſon z andſhews in Fac, 
That this Land was extended lo Debt due to the King by pzo- 
tels out of the Exchequer, and ſo tncumbzed. After Uerdig foz 
the Plaintiff, it was moved in Arreſt of Judgment, That no 
good bzeach was aſſigned, becauſe he did not ſhew that the 
Incumbzance was a lawtfui Incumbzance, fox eiſe he might 
have bis Remedy elſewhere, and Judgment was givcn fox 
the Defendanr. 

This Caſe was upon an Aſumpſit, as the Lozd Dyers was, 
and by as ample wozds ; ſoz the Land was to be enjoyed with- 
out any lett, which is equtvalent to the wozds of quiere & pa- 
cifice, in the Lozd Dyers Caſe; which is a Cale in terminis, 
adjudged contrary to that in the Lozd Dyer , and upon the ſame 
reaſon of Law in an Aſſumpſit, ag if it had been a t, vix. 
becauſe the Plaintiff had his againſt the wzong doer. 

Chaunrfloure bzought an Aion 


Brocki 


ver (us 


Cr. 15 Jac. 
1.4-$-p+i0. 


Covenant againſt one Priſt- Cr. 45 El. 


ly and Dodor Waterhouſe, ag Executors of John Mount ſitchett, * 


and declared, That the Teſtator had ſold him Nine and twenty 
Tuns of Copras, and agreed, That if the Teſtator faild of pap. 
ment of a certain Sum of mony upon a day certain, That the 
Plaintiff might quietly have and en joy the ſaid Copras, that the 
monty was not patd at the day, and that he could not have and 
enjoy the (aid Nine and twenty Tum of Copras; Judgment was 
given by Nibil dicit againſt the Defendanes , and 
Enquiry of Damages, 2601, Damages given : Upon motion 
in Arreſt of Judgment, It was reſolved by the whole Court, 
T hat the bzeach of Covenant was not well afſign'd, becauſe no 
lawful diſturbance was alledg'd, and if he were iliegally hin- 
dit d 02 diſturbed of having the Copras which he had be 
had ſufficient remedy againſt the wong doers. 

Dod was bound in an Obligation to Hammond, conditioned 
that Hammond and his Heirs might enjoy certain Coppholy 
Lands ſurtendꝛed to him. The Defendant pleaded the Surten · 
der, and that the Plainciff entred , and might have enjoyed the 
Lands: To which the Plaintiff replyed, That after his Entry, 

one 


na Wricof 


one Gay entred upon him, and outed hum; Jt was adjudg d the 
Replcation was naught, becaule he did not ſhew that he was e- 
victed out of the Land bylawful Title, tog elſe he had his Re- 
medp againſt the wong doct. 

This was in an Adtonof Debt upon a Bond, condition d fox 
quiet enjoyment : So as neither upon Covenant, upon Aſſump- 
fit, 02 Bond condition'd fo quiet enjoying. unlefs the bzeach be 
aflign'd tog a lawful Entry oz Eviction, (and upon the ſame 
reaſon of Law, becauſe the lefice may have his Remedy againft 
the wzong voers) an Action of Covenant cannot be maintatn'd. 

To theſe may be added a Reſolucion in Nokes his Caſe in the 
fourth Report, where a man was bound by Covenant in Lam. 
That his Lefee ſhould enjoy big tet m. and gave Bond foz per- 
fozmance of Covenants, in an Adꝭ ion of Deht Mought upon the 
Bond; the beach was afſign'd,itnthat a ranger had recover'd 
the Land leas d in an Eyed ione firwz, and had Execution, though 
— — — was 

was not a d upon w 
bap, it was no bzeach of the Covenant. 


Inconveniencies if the Law ſhould be 


otherwile. 


1.A mans Covenant. without neceſſary woꝛds to make ft ſuch, 
is ffrain'd, to be unreaſonable, and therefoze impꝛobable to be 
ſo intended; fo, it is unreaſonable a man ſhould Covenant a- 
gainſt the toztious aas of ſtrangers, impoſſible foz him to pze- 
vent, 02 pzobably to attempt pzeventing. 

2. The Covenantor, who is innocent, (hall be charg'd, when 
the Leſſee hath his natural Remedy againſt the mong doer : 
And the Covenantor made to defend a man from that from which 
the Law defendsevery man, that is, from wong. 

3. Aman ſhall have double Kemedy tog the (ſame injury a- 
gainſt the Covenantor, and alſo againſt the wong doer. 

4. Away is open d to damage a third perſon (that is the Cove- 

undiſcoverable pzaciſe between the Leſſce and a ftran- 
ger, foz . — —— ſecretly to —— a 
ranger to make a toztious Entry, may therefoze 
the Covenantor with an Action. * 


Ap- 


William Hayes verl. 


Charles Bicker af. 


Application of the Reaſon of Law to the 
Cale in Queſtion. 


1. (When a man Covenants his Leſſee ſhall enjoy his term a. 
gainft all men, he doth neither erpzeſly covenant to; his enjoy. 
ment againſt toztious Acts, noz doth the Law ſo interpzet his 


when the Leſſor Tovenants the Leſſee hall enjoy 
bis 4Mgns, be doth not covenant erpzefly againſt thetr 
Nr 


z Foz he hath no pzoſpect, who of his Aſſigns 
Eta his Leſſee, moze than what other ſtra 
any power to pzevent the tozt of the one, moze 
, as being equally unknown to him. Noz 
where a man Cove 


3. The Leſſee may as well combine with ſome remote Ac. 
ſignee of the Leſſors to make a wzongful Entry, to the end to 
charge the Covenantor therewith upon his Covenant, as with 
any other ſtranger. 


6. Laſtin, 
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6, Laſtly, by the very wozds of this Covenant, the Leſſor can. 
not be charg'd with bzeach of Covenant toz the toztious Entry 
02 Interruption of his Aſſignee. The wozes are, That the Leſ- 
ſee ſhould lawfully, legitime haberet, tenerer, & gauderet, & tenere, 
& gaudere potuiſſet, the Premiſſes without the Lett, Iuterruption, 
&c. of the Defendant, his Executors, Adminiſtrators, and Afſi 

If the Leſſor were to be charg'd with the toztious Acts of his 
Aſſligus, there nceded no moze (it thoſe wozds would do it 
than to ſay, That the Leſſee ſhould have, hold, and er joy the Lands 
demis d, without interruption of the Leſſor, his Executors, Ad- 
mi niſtrators; and the word lawfully was uſcleſs and ſenſleſs in the 
Covenant alſo. 

But when it is (aid, That he ſhould and might lawfully have , 
hold, and enjoy it againſt the Leſſor, his Exgcutors, Admigiſtra» 
tors, and Aſſigns, Chat other meaning can be given the wozds , 
than that he might, accozoiug to Law, enjoy it, and that the 
Leſſor, his Executors, Adwiniſtrators, or Aſſigns, ſhould not have 
power lawfully to hinder him ? 

Foz a man then is (aid to enjoy a thing lawfully,when no man 
lawfully can hinder his enjoying it. 

Do as by all the Authozittes cited by all the Reaſons of Law 
anctentiy and modernly, and by the particular wozÞs of the Co- 
venant in queſtion, the Defendane cannot be chat g d with beach 
af his —— fo} the toztious Entry of his Aſſignee upon the 

ainti 

A Replevia bzought, and the beaſts retozn'd Elongata, where- 
upon there was a Capias in Withernam , aud Nine Oxen taken, 
the Plaintiff in the Replevin gave the Sheriffs Bailiff a Bond of 
Ten pounds to (ave him harmleſs foz thole Oxen ; the Defendant 
in the Replevin, whole Beaſts they were, bzought a Detinue a- 
gainſt the Bailiff, and thereupon he ſued his Bond foz his Da- 
mage. in being diſrain'd in the Detinue; this appearing to the 
Court, and judgment demanded in the Action of Debt. Brint- 
ey (aid, Quides vous que il doit Defender encounter touts le 
Mond, non ferra ne encounter null Action, aut que! vous poies a- 
ver droiturel defence ſans luy per la ley per que aviſes vous, and ſo 
was the general Opinion, but it was not adzudg'd, 


The Difference between this Covenant and a 
general Covenant againſt all men. 


1. It is ſald this is not a general Covenant to enjoy again 

all men, wherein the Law is clear, but rather a Covenant a- 
particular men. 

2. That there is Authozity, That (fa man Covenant fog qui 

et Enjoyment againſt a particular perſon, that Covenant ſhailer- 

tend to the toztious, as well as legal Entries,of ſuch particular 


perſon. | 

The Covenan: in queſtion is no particular Covenant, though 
t be not the moſt general; no moge is a Covrnanc to enjoy a. 
gainft all of the names of Thomas and John, oz againft all men 
now i{ving , oz againſt all claiming under the Covenantoz, 

no man concecbes it moze rational to 

toztious Entries done by ſuch, than 
ol men of any other name. And it is as uncertain to the Cove- 
nam or a Covenantee, who, are Aﬀligners ; 62 what aigner 
— 4223 as what other man wil 


But not (a of a particular perſon, who is in the Covenantors 
polpec, to event. and the Covenanrees to fear. 

1. In a Covenant fo Enjoyment againſt all men, a man Co- 
venan's fo} enjoyment again himſelf, Executors, Adminiſtratory 
and Aſſigns (tu they are a part of all men) but not againſt their 
tortious Entries, moze than againſt all other mens tortious Eu- 
tries. 

It a man Covenant fog enjopment againf dis Executors, Ad- 
winiſtrarors, and Aſſigns, and all others, it is not a different Co- 
venant from that of enjoymenc again all men; ſoz a mans Ex- 
ecu:ors, Adwiniſtrators, and Aſſigns , and all others, are all 
men. 

Do if a man Covenancs fo enjoyment again A. B. and C. 
and all others, it is the ſame as to Covenaa: fox enjoyment a- 
gainſt all men; fo} A. B. and C. and ali others, are all men: 
Therefoze that difference that this is not a general Covenants, 
Differentia ſoni non ponderis, and hath ns reaſon of Law to 
diverſifie it from a general Covenant. 


$ Ob- 
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*  Objctions. 


* 


It was ſmartiy objected by my Bzother Broome, Tf the Leſſor 
hall not be charg'd upon his Covenant fo the toztious Entry of 
bis Allignee by this expzels Covenant, then is the Covenant uſe- 
leſs ; fo} by a Covenant in Law upon the Leaſe it (elf, he was 
to be charg d foz a legal Entry made by his Aſſignee, if this Co- 
venant had not at all. | 

J Anſwer, Jt is not neceſſary the Leſſor and Leſſee ſhould un- 
derſtand what are Covenants in Law, and therefoze they might 
— an erpzeſs Covenant which they underſtood, 
which was alteady ſupplyed by an implyed Covenaat, which they 
underffood not. 

As where a Feoffment is made by Dedi & conceſſi, which is a 
warranty in Lam. it is not tate to have an erpzeſs warranty of 
the (ame extent with the warranty in Law. 

But there is a moze cloſe and ſolid reaſon why they are na. 
med in the Covenant; fo if they had not been erpzeſs'd, the De- 
miſe it ſelf had been a Covenant in Law againſt the legal Inter 
ruptions, both of them, and all men elſe. But by erpzefſing a 
Covenant againſt them, the general Covenant againſt all men, 
is thereby teſitain d. and not tnlarg'd againſt them; foz now 
the Leſſor hath covenanted fog enjoyment againft the legal Ev. 
Rong of himſelf, bis Executozs, Adminiſtrators, and Aſſigns, 
and of no other. 

T bis was clearly reſolv'd in Nokes his Caſe , where a man 
by his Deed granted and demis'd certain Lands fox pears,which 
Demiſe impozted in it ſelf a Covenant in Law, and he further ex- 
pzcflp Covenanted to Enjoyment againſt himſelf,and all others, 
claiming from oz under him, which expzeſs Covenant was nar- 
rower than his Covenant in Law and gave Bond foz perfozm- 
ance of Covenants, Two points were reſolv'd : 

1, That this Bond extended to the Covenant in Law. 

2. That by the erpzeſs Covenant the Covenant in Law was re- 
firain'd, by Popham's Opinion. and all the Court. 

3. It was agreed that the ſame had been reſolv'd befoze a- 
bout 14 KE. in the Caſe of one Hamond, And Str Ed. Coke in 
the cloſe of the Caſe, ſaith, Much tnconventence would elſe hap- 
pen againſt the intention of parties. The erpzeſs Covenanes in 
Deeds being different from the Covenants tn Law uſually, 

4 It 
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4. Ris there agreed, That it is nat ſo in real Warranties as 
in Covenants, but it is at choice to take the Warranty in law, oz 
the expzels Warranty. 
Another Obje&ion is upon the Caſe in 46 E 3.where the Leſſor 44 E. f.4. 


quare cjecit infra termioum againſt the Feoffee , 
was good againſt bis Leſſor : But this Cale mabis nothing ts to 
the pzeſent Caſe. 
Foz at the Common Law the Lefſce had no Action but of Cove- 
nant againſt bis Leſſor, oz an Eyecticne firwz, at his choice. 
The Quare Ejecic infra terminum is given bp the Statute of 
Weſtminſter 2.cap. 24. (02 recovery of his term againſt the Feof- 
fee ; fo an Ejzx&ione firme lies not againſt him becauſe be came 
to the Land by Title of Feoffmenc, and not by tort: And this 
new Remedy by Statute takes not away the ancient at Common 
Law, but the Common Law gives not two Datisfanions fo2 the 
ſame Injury, as it would if the Covenantor and the Treſpaſſor 
were both chatg d to anſwer the Leſſee. and (o the Book reſolves, 
The Book of 2 K. g. may be objected, A man infeoffed ano- 
ther, and entred into Bond to dts verrantrwvetens the Land oz 
twelve years: Two Judges,the Court riſing,ſcemed to doubt whe- 
ther the wozd defend might not extend to defend from Entries, qc, 
Tbe difference ſome take of a Covenant to enjoy againft one 
oz moze particular men, and to enjoy againft all men; as if in 
the firſt Caſe the Covenancor were tobe charg'd fox the toztious 
Entries of particular men. but not where the Covenant is againſt 
all men, J underſtand not. As if all particular men, could they 
be enumerated, were not the ſame with all men; and as if ſome 
particularmen were not a part of all particular menzand the rea- 
fon of Law is the ſame fo one as foz all; the party hath his Re- 
me dy againſt the wzong doer, and the Covenant meaning no moze 
whether againſt one oz all,than that the Leſſee ſhould have an in- 
defeaſible Title in Law, and being but in nature of a Warranty. 
The Caſe which gave colour to this Opinion, That it a man 
covenants to enjoyment againſt a particular perſon o2 perſons, 
that he covenants as well againſt thefr ton tous Entries as legal. 
The Caſe of Wilſon aud Foſter againſt Leonard Mapes 32 El. Hob. f. 38. 
remembzed in Tiſdels Caſe in the L. Hob. and reported by Crook. —_—- 2 
Ma pes made a Leaſe of the Parſonage of Brankiſter to Wilſon 
and Foſter (oz a year, and covenanted to ſave them harmleſs to 
that years pzofits, againſt one Blunt then Parſon of Brankiſter; 
who entred upon them, and took the _ X 
2 n 


— — 


(atth the Lo 
foz that — profits, againſt ſuch a man particularly. 
A pich impozted they ſhould not be damnified in that years 
profits rZ—j———— — 
unt go beyond the Deas, inſolvent, and ſo pzeven 
them of their Remedy fo the pzofits. 
Do in Crook it 18 


It a man upon ſale of Land refuſes 
ranty againſt all men, but narrows his 
only againſt him and his Heirs, 


Leaſe foz Enjoyment againſt htm and his Aſſigns, which (is 


the nature of a CUlarranty foz a Chattel) he ſhall not otherwiſe 
be charg'd by his Covenant, than if he had covenanted , that is, 
warranted, againſt all men. 


Hill. 22 . 23 Car. II. C. B. Rot. 680. 


Willen, Shute Plaintiff , Fobn gan Deſendant, In 
Treſpaſs and Eje&tment. 


Þ E Plaintiff declares, That Hugh Ivy Clerk, the Tenth 
of May, 22 Car, 2. at Wringlington demis d to the (aſy 
William, One Meſſusge, Twenty Acres of Land, Twenty Acres 
of , Twenty Acres of Paſture, with the Appurtenances 
in Wriogtiagron ; And alſo the R and Pariſh Church of 
Wringlington, Habendum to the ſaid William and his Aſſigns, from 
the Fifthday of May afozeſaid, foz the term of Five pears next 


t 

By virtue whereof he entred into the ſaid Tenements und 
R and was poſſeſs'd, until the Defendane the ſatd Tenth 
day of May, iu the ſad year, entred upon him, and Ejeced him, 
to bis Damage of Forty pounds. 

The Deſendant, hy wozvs of courſe, pleads he is not Culpable, 
and ſve is joyn d, and the Verdict was taken by Default of the 
Defendant,and the jury find ſpectally. 


Upon the Special VerdiG&, the Caſe appears to be this, 

John Higden the Defendant, was lawfully pzeſented, admitted, 
inſtituted, and induced into the Rectory of Wringlington in the 
County of Somerſer, and Dioces of Bath and Wells, in Februa- 
ry 1664. being a Benefice with Cure of Souls, and of clear 


yearly value of Fifty pounds per Annum, and in the Kiog's 
Books of no moze Five pounds pearlp, and that the Pze- 
milles demis'd were time out of mind, and yet are, parcel of 


the ſald Rectory, 

That the ſaid John Higden , being lawful Incumbent of the 
ſald Church and Rectory of Wringlington, the One and thirtieth of 
March, 1669. was lawfully preſented, admitted, inftituted,and 
induged into the Rectory of Elme in the (aid County and Dioces, 
being a 'Benefice with Cure of Souls aiſo of clear yearly va- 
lue, ultra repriſas, of Forty pounds per Annuw, and of the va- 
lue of Ten pounds per Annum in the King's Boos, and — 


William Shute verſ. 
I 30 Fobn Eden 


13E1, eap.1z. the Articles of Religion actozding to the Ad of the Thirteenth of 
the Queen, and was lawful Incumbent of the (aid ReGory of 
Elme, but after did not read the Articles of Religion within two 
Mon:þs aſter his Induaton inthe Church of Elwe, according to 
the Ad of 13 Eliz. 

Primo Maii 1669. Hugh Ivy, Leffor of the Plaintiff, was law- 
fully —_ admitted. inſtituted, and — — — Re- 
Qory ringhagtov,as ſuppos d; void, and perfoumed all things 
requiſite foz a lawful Incumbent of the ſaid Redory to perform, 
both by ſubſcribing and reading the Articles of Religion, atcoꝑd · 
ing to the Statute of +14 Eli. 

And that he entred into the (aid Redory and Premiſſes , and 
made the Leaſe to the Plaintiff, ag in the Declaration. 

That the ald Hi the Defendanr, did enter upon the Plain- 
tiff the lald Tenth of May, 1669. as by Declaration. 


The Queſtions ſpoken to at the Barr, in this Caſe, have 
been two. 


1. (Whether the Refory of Wringlington, being a Benefice 
with Cure, and of clear pearly dalue of Fifry pounds, and but 
of Five pounds in the King's Books, (hall be eſtimated accozving 
to Fifry pounds per Anoum , to make an Avoſbance within the 
Statute of 21 H. S. bp the Incumbents accepting another Bene- 
fice with Cure ? 

But that is no Queſtion within this Caſe ; (oz be it of value 
02 under value, the Cale will be the ſame. 

2, Whether not reading the Articles accozding to the Statute 
of 13 Eliz. within tao Months after induaton into the Church 
of Elme, hall exclude Higden not only from the Reftory of 
Ewe, but from the ReGory of Wringlington ? which is no 
of this Caſe : Foz whether he read oz not read the Art in 

;Charch of Lime, he is excluved from any right to the Church 

Foz} this Caſe depends not at all Tnterpzetation 
HA. the Srature of 21 H. 8. of Nn tact the Caſe is ungip 


3 

Higden being actual and lawful Jncumbent of Wringlington, 
a 'Benefice with Cure, be it under the value of Eight pounds 
pearlp, 02 of the value,oz moze, accepts another Benefice with 
Cure (the ReGory of Elme) and is admitted, inſtituted, and 
induced lawfully to it, be it of the value of Eighe pounds 02 
moze, 02 under. Ur 


William Shate verſ. O 
Fobu Higden. 


The Patron gf Wringlingron within one month after admiſſion 
infitution, and induction of Higden, the Incumbent of Wriog- 
ſingron to the ReGory of Elme, pieſents Hugh Ivy, the Plain- 
rifls Lefſop to Wringlingron , who is admitted, inffituted, and 
induced thereto the ſame day, and after, as by the Declarari- 
on, enters and makes a Leaſe tothe Plaintiff, who is Ejecey 
by the Defendane Higden. 
The Doubt made bythe Jury, is, it Higdens Entrp be lam. 
ful. 
It hath been reſolv-d in Holland's Caſe, and likewiſe in Dig- 
by's Caſe, in the Fourth Report, and often brfoze, ſince the 
Council of Lateran, Anno Dom. 1215. That it a man babe @ yer rope 
Benefice with Cure, whatever the value be, and is admitted ssen 3. 
and inſtituted into another Benefice with Cure , of what value 9 <*© 
ſorver, having no qualification oz diſpenſation, the firſt Benefice vor Pleceli» 
is ipſo facto, ſo void, that the Facron may pꝛeſent another to it res. Ander+ 
it he will. — 
But if the Fatron will not pzeſent, then (f under the value, vid. Moore's 
no lapſe ſhall incurr until deprivation of the firſt Benefice , and Rep. » . 
notice ; but if of the value of Eight pounds, oz above, the Pa- ne fee, 
ron, at his peril, muſt pʒeſent Six months, by 21 H. 8. viz. 25 
As to the Second Queſtion, Whether the Defendancs , not jade Dt 
reading the Articles in the Church of Elme, within two months 
after his induction there,have excluded him not only from being 
Incumbent of El me, but aiſo from Wringlington? The Anſwer 


is, 

Fir, His not reading the Articles in the Church of Ele, 
accozving to the Stute of 13, ig neither any cauſe of, noz doth 
contribute to his not being ili Incumbent of Wringliogton ; 
though, as his Caſe is, he hath no right to the ReGory of 
Wringling:on , ſince the admiſſion , inffitution, and indugton 

ar*d, 

— as fox the ReGory of Elme', although it doth 
not appear that the Parron of Elme hath preſented, as be might 
have done, c2 perhaps hath , anp other Clerk ; oz that any 
other is admitted and fnſtituted into that Church, yet Mr. 
Higden can be no lacumbent there, noz can ſue to Tithes, noz a- 
ny other Duty; becauſe, by not reading the Articles, he lands 
depzw'd ipſo ſacto. 
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Foz 


122 — —r gon 


Jobs Hig dew. 


—_—. 


Fox clearing this, certain Clauſes of the AG of 13 Eliz. 
are to be open d. 


The firſt is; | 

Every perſon, after the end of this Seſſion of Parliament , to be 
admitted to a Benefice with Cure, except that within two Months 
after his induction, be publickly read the ſaid Articles in the ſame 
Church whereof he ſhall have Cure, in the time of Common prayer 
there, with Declaration of his unſeigned aſſent thereto, &c. ſhall 
be upon every ſuch Default. ipſe fas, immediately deptiv d. 

There follows, relative to this Claule, 

Provided always, That no Title to conferr or preſent by lapſe, 
ſhall accrue upon any deprivation, ſo ſafts, but afrer fix Months af- 
ter notice of ſuch deprivation given by the Ordinary to the Pa- 
tron. 


By theſe Clauſes immediately 


except he then be of the Age of 
Three and twenty years at the leaſt, and a Deacon, and ſhall firſt have 
ſubſcribed the aid Articles inthe preſence of the Ordinary, &c. 

And relative to this Clauſe there is a third, That al! Admi- 
ſons ro Benefices, Inſticutions, and Inductions of any perſon , con- 
trary to any proviſion of this AG, ſhall be utterly void in Law, as 
if they never were, 

Now though the Church of Wringling:on became void im 
mediately, of what value ſoever it were , by admiſſion and inftf- 
tution of the Defendant into the Church of Elme, by the ancient 
Canon Law recetv'd in this Kingdom , which is the Law of the 
Kingdom in ſuch Caſes, tf the Patron pleas'd to pꝛeſent. 

And fo that the Patron accozdingly did within a month after 
the Defendants Abmiſſion and Inftitution into the Redory of 
Elme, pꝛeſent his Clerk, Hugh Ivy , to the Church of Wring- 
ling'on, who was thereto admitted, Jnſtituted, and Induced 
within that time, which was a month befoze the Defendant was 
depꝛtu d foz not reading the Articles in the Church of Elme. 


Cahere- 


William Sete verſ. 
Jabs Higden. 


— 
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Whereby any Intetiſt the Defendant had to Wringlington, 
was wholly avolded, as the Caſe 18. 

Pet if the Church of Wringlington had been under value, and 
the Parron had not pzeſented to it bis Clerk befoge Higden's De- 
— —— — dave fill conti - 
nued Parſon ri on. as if never Admitted, Inftituted, 
Inducted to the Rectory of Elme. wy 

But if he had not ſubſcribed the Articles befoze the Ordinary, 
upon his Admiſſion and Inſlitution to the Rectory of Elwe, he had 
never been lucumd ent of Elme, and never accepted 
a ſecond Bevefice ta diſable him of holding the 
And ſo it is reſolv'd in the laft Caſe of 
the Queen, where a man having a 
lue,accepted ano 
00 


the firſt Living became vacant by his death, and 


reſolv'd, That 
not the ſecond, becaule he was never Incumbent of 


cond Living became vold, as if they had never been. 

This Caſe was ut d at the Barr foz the Defendane, as if his 
not reading the Articles within cwo months after bis Induction 
into Elwe, had fili (as in the Logd Dyers Caſe) left him Incum- 
bent of the firſt Living, 

But that was 


Inftitutton, and Jndugion of the ſecond Living, full two months 


de loge he loſt it. 

It was upon this Clauſe of the Statute ſmartly urg'd by my 
Bother Baldwyn,That if the Statute makes the 4 Ad- 
miſſion, Inſtitution, and Jndugton to the ſecond Living vold, as 
if they had never bern; Foz what reaſon doth he not >ill re- 
tain his firt ? The Anlwer is as befoze. 


T 1,That 


William Sbute verſ. 
John Hades. 


52 
28 
flap 


not retaining the firſt, is no effec no} conſequent 


? 
- 
: 
= 


a ſecond, and the 
le as he loc the firſt, 
being, latolul Incumbent of the ſecond: and 
could be no effec noz conlequent at all pzoceeding from 
of — ere Re er I nt 

cond bp Deprivation fog Hereſie _——— 
of 13. its not, ID 


— n @ dw 


——j—— made at 

But the Clauſe is. That all Admiſſions, Inſticutions, and Indu- 
Gions made contrary to any proviſion of the Act, ſhall be void, as if 
[4 never were. 

Higden's Admiſſion, Inflitution, and Indusion to the 
Church of Elme, was not contrary to any pzoviſion of the A , 
— — — — 
the Ordinary, then his AdmiMlon, Inftitution, and Indus ton hay 


been contrary to the pzoviſion of the da. and (ovoid, ag if they 
never were. 


* 
PEE: 
Ts 8 


The Chief Juſtice delivered the Opinion of the Court, 
and Judgment was given for the Plaintiff. 
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HE King's Writ of Habeas Corpus, Dat.9 die i 

[ 22 Car. 2. (flued out of this Court, dittued to the then 

Sheriffs of London, to have the Body of Edward Buſbell, bp 

them detained in Pztſon, together with the day and cauſe of his 

Caption and Detention, on Friday then next following, befoze 

this Court. to do and receive as the Court ould conſider ; as 
alſo to have then the (aid Writ in Court. 


Ot which Writ, Patient Ward and Danget Foorth, then 
Sheriffs of London, made the Retozn following, an- 
nex d to the latd Writ. 


That at the Kings Court of a Seſſion of Oyer and Terminer, held 
for the City of Landis, at Fuftice Hall in the Old Baily, Londen, 
in the Fariſh of St. Sepulchres in Farringdon Ward without Londen, 
on Wedzeſday 31 die Auguſt. 22 Car. . before Sir Samuel Sterling 
then Mayor of Londen, and divers other his Majeſties Juſtices, by 
virtue of his Majeſties Letters Patents , under the Great Seal of 
Exgland, to them, any four or more of them, directed to enquire, 
hear, and determine, according to the tenor of the ſaid Letters 
Patents, the Offences therein ſpecified : And amongſt others, the 
Offences of unlawful Congregating and Aſſemblies, within the li- 
mits appointed by the ſaid Commiſſion within the aid City, as well 
within Liberties as without. Fawerd Buſbel, the Priſoner at the 
Barr, was committed to the Goal of Newgate , to be there ſafe! 
kept, under the Cuſtody of Jahn Smith Knight, and Fames Ea 
wards , then Sheriffs of the ſaid City, by virtue of a certain Or- 
det, then, and there made by the ſaid Court of Seſſions, as follow- 


eth: 


Ordinatum eſt per Curiam hic quod Finis 40 Marcarum ſepara- 
tim ponatur ſuper Edwerdew Buſbell , and other Eleven perſons 
particularly named , and upon every of them , being the Twelve 
Jurors, then, and there ſworn, and charg'd to try ſeveral Iſſues, 
then, and there joyn'd between our Lord the King, and Williaw 
Penn and William Meade , for certain Treſpaſſes, Contempes , 
unlawful Alſemblies and Tumults, made and perpetrated by = 

T2 
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ſaid Penn and e Mead, together with divers other unknowu per- 
ſons, to the nuwber of Three hundred, unlawfully and tumulry- 
ouſly aſſembled in Grace · Church ſtrect in Londas, to the diſturbance 
of the Peace , whereof the ſaid Peas and Mead were then Indided 
before the ſaid Juſtices. Upon which Indidment, the ſaid Penn 
and Mead pleaded they were Not guilty, For that they, the ſaid 
Jurors, then, and there, the ſaid William Penn and William Mead, 
of the aid Treſpaſſes , Contewpts , unlawful Aſſemblies and Tu- 
mults, Contra legem hujus Regii Anglie , & contra plenam & ma- 
nifeſtam evidentiam , & contra ditectionem Curiz in materia le- 
gis, hic, de & ſuper præmiſſis eiſdem Juratoribus verſus prefatos 
Will. Penn & Will, Mead, in Curia hic aperte datam, & declara- 
tam de præmiſſis, iis impoſit is in Indidamento prædicto acquieta- 
verunt, in contempt um Domini Regis nunc, legumque ſuarum, & 
ad magnum impedimentum & obſtrud ic nem Juſtitiz, necnon ad 
walum exemplum omnium al iorum Juratorum in conſimili caſu de- 
linquentium. Ac ſuper inde modo ulterius ordinatum eſt per Cu- 
riam hic quod præfatus Ed. Buſbell, capiatur & commit tatur Gao- 
Iz didi Domini Regis de Newgate, ibidem remanſurus quouſque 
ſolvat dio Domino Regi 40 Marcas pro fine ſuo prædicto, vel 
deliberatus fuerit, per debitum legis Curſum. Ac codem EA. 
wards Buſbell ad tunc, & ibidem capto & commiſſo exiſtente ad 
dictam Gaolam de Newgate, ſub cuſtodia præſat. Johannis Smith 
& Facebi Edwards adtunc Vic. Civitatis Lond. predi@. & in 
corum Cuſtodia in Gaola d. exiſtente & remaneme virtute 
ordinis prædid. iidem Jabamnes Smith & Jacobus Edwards , poſtea 
in corum exitu ab officio Vic. Civitatis Lond. ic. ſcilicet 


28 die Septembris, Anno 22. ſupra dicto eundem Edwerdum Buſb- 
ell in did Gaola didi Domini Regis adtunc exiſtentem, delibera- 
verunt nobis prefatis nunc Vicecomitibus Civitatis prædict. in ea · 
dem Gola, ſalvo cuſtodiendum ſecundum Tenorem, & eſſectum or- 
dinis prædidæ. wt — prædidus Edwardes, nondum ſolvit di- 


do Domino Regi prædidum finem 40 Marcarum, nos iidem nunc Vi- 
cecomites Cor pus ejuſdem Edwardi in Gaola prædicta, hucuſque 
detinuimus , & bæc eſt cauſa captionis & detentionis prefati Ed- 
wards, cujus quidem Corpus coram prefatis Juſtitiariis paratum 
habemus. 


The Writ of Habeas Corpus is now the moſt uſual Remedy 


by which a man is reſtozed again to his Liberty, if he have been 
againſt Law depzived of it. 


There- 


* 
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Therefoze the Wric commands the Day, and of the 
Caption and Detatning of the Pziſoner to be ed upon the 
Retozn , which if not done, the Court cannot poſſibly judge 
whether the cauſe of the Comm tment and Detainer be accozding 
to Law, 02 againſt it. 

Therefoze the cauſe of the Impztlonment ought, by the Re- 
tom, to appear as ſpecifically and certainly to the Judges of 
the Retozn, as it did appear tothe Court u Ferſon authoztzed 
to commit z elſe the Retozn ig inſufficienr, and the conſequence 
muſt 


be, 

T hat either the Pziſoner, becauſe the cauſe retozn'd of his 
Impriſonment is too genera], muſt be diſcharg'd ; when as if 
the cauſe had been moze particularly retozn'd, he ought to have 
been rewarded; o elſe be muſt be remanded, when if the cauſe 
had been particularly retozn'd, he ought to have been diſcharg'd: 
Both which are Incooveniences not agreeing with the dignity 
of the Law.(Thereis a ſpecious Exception to this Rule, but doth 
not materiaily vary it, as ſhall appear.) 

In the pzeſent Caſe it is tetom d, That the Pyiſoner, being 
a Jury-wan, among others charg'd at the Seſſions Court of the 
Old Baily, to tty the Jflue between the King. and fern, and Mead, 
upon an Indi&mene, fog afſembling unlawtully and tumultuouf- 
Ly did contra pleram & wanifeſtam evidentiam , openly given in 
9 ac quit the Pztiſoners india d. in contempt of the Ring, 

C. 
The Court hath no knowledge by this retozn, whether the 
Evidence given were full and manifeſt, oz doubtful, lame, 
and dark, oz indeed Evidence at all material to the Jſſue, be- 
cauſe it is not retozn'd what Evidence in particular, and as it 
was deliver'd, was given. Foz it is not poſſible to judge of that 
rightly, which is not cxpos'd to a mans Judgment, But here 
the Evidence given to the Jury is not expoſed at all to this 
Court, but the Judgment of the Courr of Seſnoas upon that E- 
viderce is only expos'd to us; who tell us it was full and ma- 
neg. But our Judgment ought to be grounded upon our 
own inferences and underſtandings, and not upon theirs. 

It was lald by a Learned Judge, If the Jury might be fined for 
finding againſt manifeſt Evidence, the retorn was good, though it 
did not expreſs what the Evidence particularly was, whereby the 
Court might Judge of it, becauſe retorning al the Evidence would 
be too long, A ſtrange Reaſon : Foz if the Law allow me re- 
medy foz wzong Jmpziſonment, and that muſt be by judging 


whether the cauſe of it were good, oz not, to ſay the ay — 
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too long to be made known, is to lay the Law gives a r 
which it will not let me have, oz J muſt be wzongfully 
ſon'd null, becauſe it is too long to know that 

freed ? CUhat is neceſſary to an end, the Law 

too long. Non ſunt longa quibus nihil eſt quod demere poſſis, is 
true as any Axiom in Euclid, Beſldes, one manifeſt Evidence 
retozn'd had ſuffic'y, without retozning ali the Evidence, Bur 
the other Judges were not of his mind. 

It the retozn had been, That the Jurors were committed by 
an — — Seſſions, becaule they did, minus juſte, 
acquit the perſons ed. 

©} becauſe they did, contra legew, acquit the perſons indi- 


Med. 
©} becauſe they did, contra Sacramentum ſuum, acquit 


Taz 
as certain, 
truth of the cauſe : and in what condition (ould all men be 
the juſt Liberty of thetr perſons, if ſuch cauſes ſhould be ad- 
cauſes to remand perſons to pziſon, 


To thoſe Objections made by the Priſoners Council againſt 
the Retorn, as too general. 


r. Jt hath been ſaid, That laſticucum eſt quod non inquiratur 
de diſcretione Judicis. 

2. That the Court of Seſſions in London, is not to be look d on 
as an inferiour Court, having all the Judges Commiſſioners. That 
the Court having heard the Evidence, it muſt be credited, that 
the Evidence given to the Jury of the Fac wagclear, andnot 
to be doubted. 

As foz any ſuch Jnftitution pzetended, J know no ſuch, noz 
believe any ſuch, as it was applyed to the pzeſent cauſe ; but 
taking it in another, and in the true ſenſe, I admit it foz truth: 
that is, when the King hath conſtituted any man a Judge under 
bim, bis , parts, fitne(s foz his place, att not to be re- 
fected on, vefamed, oz vilified by any other perſon, 
being allowed and ſtampt with the Kings Appzobation, to 
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——— judge of the fitneſs of bis in 


ſenſe the (aping concerns not the pzeſent Caſe. 

man thinks that a perſon concern'd in lacereſt, 

— 02 Authozity exercis'd upon his per- 

by a Judge, muſt ſubmit in all, oz any of theſe, 

to the implyed diſcretion and unerringneſs of hig Judge, without 

redzels as the Law allows him, it is a perſwaſion 

againſt common Reaſon, the ceceived Law, and uſage both of this 
Kingdome, and almoſt all others. oth 

If a Court, — — — given a falſe oz 

Judgment, is any thing moze frequent than to re- 

s of Falſe Judgwene, of Error, oz 


— — 


in bis Mirror of Juſtices, mentions many Hornes ir- 
Judges punifht by King alfred befoze the Conqueſt, foz coprupt . e 
and their Names 
could not be had but from the Recozvs of 
Our Stories mention many puniſht in 
Firſt , our Parliament Rolls of Edward the 
chard the Second's Time, fo} the pernicious dee gen 
at Nott ingham Caſtle, affozd Eramples of this kind : In latter 
times, che Parliament Journals of 18 and 21 Jac. the Judgment 
of the Hip-wooy in the time of Charles che Firſt, queſtion d. and 
the particular Judges impteacht. Theſe Inſtances are obvious, 
and therefoze I but mention them. 
In caſes of retozng too general upon Writs of Habeas Cor- 
pus, of many I could urge, T will inftance in two only, 
One Aſtwick bzought by Habcas Corpus to the Kings Bench tom Moore, 
was tetom d to be committed, per Mandatuw Nicholai Bacon 
Militis, domini Cuſtodis magni Sigilli Angliz virtute cujaſdam 
Contewptus in Curia Can lar facti, 22 pie ſentiy baii d. 
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13 Jac, Moore 
f. $35- 


One Apſley, Pytloner in the Fleet, upon a Habeas Cor pus, 
was retozn'd to be committed, per conſiderat ionem Curiz Can» 
cellar. pro contemptu eidem Curiz illato, and upon this retozu 
ſet at 1 

Jn both Caſes, no inquiry was made, oz conſideration 
had, whether the Contempts were to the Law Court, oz equita- 
ble Court of Chancery, either was alike to the Judges , let any 
man ſhould think a difference might ariſe thence. 

The reaſon of diſcharging the Pziſoners upon thoſe retozns, 
was the generality of them being foz Contempts to the Court, 
but no particular of the Contempt expzeſt , whereby the Kings 
Bench could judge, whether it were a caule foz commitment oz 
not. 

And was it not as ſuppoſeable , and as much to be credited, 
That the Lord Keeper and Court of Chancery, did well under 
ſtand what was a Contempt deſerving commitment, as it is 
now to be credited, that the Court of Seſſions did underſtand 

ly what was full and manifeſt Evidence againft the per- 

ns indicted at the Seſſions, and therefoze it needed not to be te · 
veal'd to us upon the retozn ? 

Hence it is apparent, That the Commitment and Retorn 
purſuing it, being in it ſelf too general and uncertain, we ought 
not implicitly to think the Commitment was re \era, foz caule 
particular and ſufficient enough, becauſe it was the A& of the 
Court of Seſhons. 

And as to the other part , That the Court of Seffions in Lon- 
don is not to be reſembled to other infertour Courts of Oyer and 
Terwiner, becauſe all the Judges are commiſſion'd here (which 
is true) but few are there, at the (ſame time, and as J have 
heard, when this Tryal was, none of them were pzeſcnt. Pow. 
ever perſons of great quality are in the Com of Oyer 
and Terminer, though the Shires of the Kingdom, and always 
ſome of the Judges ; noz doth one Commiſſion of Oyer and 
Terminer differ in its Eflence, Nature, and Power from ano- 
ther, if they be general Commiſſioos ; but all differ in the Ac- 
cidents of the Commiſſioners, which makes no alteration in their 
adings inthe epe of Law. 

Another fault in the retozn is. That the Jurors are not ſaid 
to have acquitted the perſons indicted, againſt full and manifeft 
Evtdence corruptly, and knowing the ſaid Evidence to be full 
and manifeſt againſt the perſons indided, o how manifeſt ſoever 
the Evidence was, if it were not manifeſt to them , and that 
they believ'd it ſuch, it was not a finable fault, noz deſrrding 


— 
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{mp2tfonment, upon which difference the Law of puniſhing Ju- 
rocs fo} kalte Ucrdicts punctpalip depends. 

A poffage in Bracton is remarkable to this purpole concert» 
ing Artainting Inqueſts, 


Committit jurator perjurium propter falſum Sacramentum, ut ſi br, 1.4 


ex certa ſcientia aliter Jura verit quam res in veritate fe tabuerir , . 4288. b. 


fi aut em Sacramentum fatuum fuerit licer falſum, tamen non com- 
untt it perjurium licet re vera res aliter ſe habeat quam jura verat, 
& quia jurat ſecundum conſcienriam eo quod non vacht contra men- 
tem. Sunt quidam qui verum dicunt. mentiendo, ſed fe pejcrant 
quia contra mentem vadunt. 


The ſame wozds. and upon the ſane occaſion, are in effect 5% 1.56 2: 
In Fleta. Commirtir enim jurator perjurium quandoque prop- 336. 5.9. 


ter falſum Sacramemtum, ut ſi ex certa ſcientia aliter jura ver it 
quam res in veritate ſt habuerit ſecus enim propter ſadtum quam- 
vis fa ſum ; and leſt any ould think that theſe paſſages are to 
de underſtood only ot) perjuries in conſtientiæ, 
e 
n ' 
not will map be prevented and KI Qervict 
rectified. 


And tn another place of Bratton, fn the ſame Chapter: Judex 
enim ſive Juſhciarius ad quem pertinet examinat io, fi minus diligen- 
ter examinaverit, occaſionem prebet perjurii Juratoribus, And af- 
tet, 

Et ſi examinati cum juſto deducantut errore didtum ſuum emenda- Brad. l. 4 f. 
verint, hoc bene facere poſſunt, ante judicium & impune, ſed poſt 289 
judicium non fine pœnd. 


Barriſters, 

trary andoppoſite Concluſlons out of the ſame Caſe 
And is there any difference that two men ſhould inferr diſtinct 
concluſions from the ſame Teſtimony ? Js any thing moze 
known than that the ſame Authoz , and place in that 
is fozcibly urg'o to maintain contrary concluſions , 
deciſion hard, which is in the right ? ny 90g moze 
quent in the controverſies of Religion , than to preis 

Text tos oppoſite Tenents ? Þow then comes it to paſs 
two perſons may not appzebend with reaſon and honefty , 
a witneſs, oz many, ſay, to pzove in the underſtanding of one 
plainly one thing, but in the appzebenſion of the other, clearly 
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the contrary thing? Pult therefoze one of theſe merit Fine and 
Impꝛiſonment. becauſe he doth that which he cannot othcrwile 
do, pzeſcrving bis Oath and Integrity? And this often is the 
Cate ot the Judge and Jury. 
of mis mind I conclude therefoze , That this Ketozn, charging the 
vdges of E- Pꝛiſonets to haue acquitted Penn and Mead, againſt full 
en, tn: and manifeſt Evidence firſt and nert, without ſaying that 
ng they did know and believe that Evidence to be full and mani- 
no Opinion, felt againſt the indicted perſons, is no cauſe of Fine o Im- 
becauſe not 
— And by the way J muſt here note, That the Verdi& of a 
jury, and Evidence of a Wi:neſs are very Different things, in 
the truth and falſhood of them: A Wirneſs wears but to what 
be hath heard oz leen, generally oz moe largely, to what hath 
fallen under his ſenſes. But a Jury-man ſwears to what be 
can inferr and conclude from the Teſttmony of ſuch Wirneſſes, 
by the act and fozce of his Underſtanding, to be the Fact in- 
quired after,which differs nothing in the Reaſon, though much 
in the puniſhment , from what a Judge, out of various Caſes 
confider'd by him, inferrs to be the Law in the Queſtton befoze 
bim. Therefoze Bration, | 
nd Hate. Et licet narratio fadti contraria fit Sacramento, & dico preceden- 
ti, tamen falſum non faciunt Sacramentum licet faciunt fatuum Judici- 
vm, quia loquuntur ſecundum conſcientiam quia falli poſſune in 
judiciis ſuis, ſicut ipſe juſtitiarius. 
There is one Obje&ion which hath been made by none, as J 
—— to juſtifie this general Retorn, I would give An- 
to 


A man committed foz Treaſon 02 Felony, and bzinging a 
Habeas Corpus, hath tetam d upon it, That he was committed 
fo} High Treaſon oz Felony ; and this is a ſufficient Retozn 
to remand him, though in truth this is a general Retozn: Foz 
if the ſpecifical Fact foz which the party was committed. were 
erpzeſled in the Warrant, it might then perhaps appear to be 
no Treaſon oz Felony, but a Treſpaſs, as in the Caſe of the Earl 
of Northumberland, 5 H. 4. queſtion d fo Treaſon in raiſing 
power. The Lozds adjudg'd it a Treſpaſs; fo2 the Powers 
raiſed were not againſt the King, but ſome Subjects. 

Caby then by like Reaſon may not this Retozn be ſuffictent, 
though the Fact foz which the Pziſoners ſtood committed parti- 
cularly expzeſs'd, might be no cauſe of Commitment ? 


The 
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_ The Cales are not alike ; fo upon a general Commitment Anſw. 


fog Treaſon oz Felony, the Pyiloner (the cauſe appearing ) map 
pꝛeſs foz his Tryai,which ought not to be dented oz delayed and 
upon dis Jndictment and Tryal, the particular cauſe of 
bis Impziſonment muſt appear, which pzoving no Treaſon 02 Fe- 
lony, the Puſoner ſhall have the benefit of it. But in this 
Caſe, though the Evidence given were no full noz manifeſt E. 
vidence againft the perſons indicted, but ſuch as the Jury upon 
it ought to have acquitted thoſe indicted, the Pziſoner ſhall ne- 
ver have an benefit of it, but muſt continue in Pziſon , when 
remanded, until he hath pald that Fine unjuſtly tmpos'd on him, 
which was the whole end of his Impꝛiſonment. 

Ute come now to the next part of the Keton, viz, That the 
Jury acquitted thoſe indicted againſt the direction of the Court in 
matter of Law, openly given and declared to them in Court. 

1. The wozds, Thar che Jury did acquit, againſt the direction 
of the Court, in matter of Law, literally taken, and de plaro, are 
inſignificant, and not intelligible; foz no Iſſue can de joyn d 
of matter in Law, no Jury can be charg'd with the tryal of mat- 
ter in Law barely, no Evidence ever was, 02 can be given to a 
Jury of what is oʒ not; noz no ſuch Dath can be given 
to, 02 taken by, a jury, to try matter in Law; noz no Attaint can 
lt lo ſuch a falſe Oath. 

Therefoze we muſt take off this vail and colour of words , 
which make a ſhew gf being ſomething,and in truth are nothing. 

If the meaning of theſe wozds, finding againſt the direction of 
the Court in matter of Law, be, That if the judge having heard 
the Evidence given in Court (foz he knows no other) Wall tell 
the Jury, upon this Evidence, the Law is foz the Piainriff,0z fox 
the Defendanr , and pou are under the pain of Fine and Jmpzt- 
ſonment to find accozdingly,then the jury ought of duty ſo to doz 
Evcry man ſees that the Jury is but a troubleſome delay, great 
charge, and of no uſe in determining right and wong, and 
therefoze the Trpals by them map be better aboliſh d than con- 
tinued ; which were a ſtrange new-found concluſion , after a try- 
al ſo celebzared to many hundzeds of years. 

Foz if the Judge, fromthe Evidence, ſhall by his own Judg- 

ment firſt reſolve upon any Tryal what the Fact is, and ſo 
knowing the Fact, ſhall then reſolve what the Law is, and oz- 
der the Jury penallpto find accoppingly, what either 
02 convenient uſe can be fancted of Jurics, oz to continue Tryals 
by them at all? 


a 2 But 
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But if the Jury be not oblig d in all Tryals to follow ſuch 
Directions, if given, but only in ſome ſozt of Tryals (As fox 
inftance, in Tryals fo} matters upon India ments oz 
Appeals) why then the conſequence will be, though not in all, 
yet in Criminal — Jury (as of no material uſe) ought 
to be either omitted o iſhed , which were the tet mi 
es rpc et e cing 

ut 0 any o , 
to the courſe of Tryals ug'D, find against the ditegton of 
the Court in matter of Law, is really not co le. 

True it is, it it fall out upon (ome ſpecial |, that the 
—— ready to give their Uervic , and befoze it is giben, 
the Judge hall agk, whether they find ſuch a particular thing 
propounded by him? oz whether they find the matter of Fa 
to be as ſuch a TWitnels, oz CUlitnefſes have depos d? and the 
Jury anſwer , they find the matter of Fact to be ſo; if then the 
Judge ſhall declare, The matter of Fac being by you ſo fonnd 
to — — is fo the Plaintiſt, and you are to find accozding- 
iy Log 
"A notwithſtanding they find foz the Defendant, this may be 

a finding in matter of Law againſt the dire&ion of the 
Court ; log in that caſe the Jury firſt declare the Fan, as it i 
found by themſelves, to which Fact the Judge declares how the 
Law is conſequent. 

And this is ozdinary, when the Jury find unerpectedly foz the 
Plaintiff o Defendant, the Judge will ask. How do you find ſuch 
a Faq in particular 2 and upon theit anſwer he will ſay, then it 
is fo} the Defendant, though they found foz the Pla int if, oʒ > con- 
trario, and thereupon they their Aer dia. 

And in theſe Caſes the Jury, and not the Judge, reſolve and 
find what the Fac (gs. 

Therefoze atwates in diſcreet and lawful aſſiſtance of the 
Jury, the Judge his direction is Hypothetical, and _—— 
ſition, and not poſitive, and upon coercion. viz. If you find 
the Fact thus (leaving it to them what to find) then you are to 
find for the Plaintiff ; but if you find the Fact thus, then it is for 
the Defendant. 

Dut in the Caſe pzopounded by me, where it is poſſible in 
that ſpecial manner , the Jury may find againft the Dircaton 
of the Court in matter of , it will not follow they art 
therefoze finable ; for if an Attaint will lye upon the Verdict fo 

iven by them, they ought not to be fined and impriſoned by the 
udge for that Verdict; fo} all the Judges have agreed war > 
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full conference at Serjeanes Inn, in this caſe. And it was fo2- 
merip ſo agreed by the then Judges in a Caſe where Juſtice Hide 
had ied a Jury at Oxford, for finding againft their Evidence 
in 4 Civil Cauſe, That a Jury is not finable for going againſt their 
Evidence, where an Attaiat hes ; fog if an Attaint be bought up- 
on that Uerdig, it map be affirmed and found upon the Attaint 
4 true Uerdic, and the ſame Uervic cannot be a faiſe Gerdi, 
and therefote the Jury fined fo} it as ſuch by the Ju/ge,and yet no 
lalſe Uervict, becauſe affirmed upon the Attaint. 

Another Reaſon that the Jury may not be fined in ſuch caſe, 
s, becauſe until a Jury have conſummated their Uervict, 
which is not done until they find foz the Plaintiff og Defendant, 
and that alſo be entred of Record ; they habe time fill of delt- 
beration , and whatſoever they have anſwered the Judge upon 
an interlocutory Queſtion o Diſcourſe, they may lawfully varp 
from it if they find cauſe, and are not thereby concluded. 

LWhence it follows upon this laſt Reaſon , That upon Try- 
als wherein no Attaint lies, as well as upon ſuch where it doth, 
no caſe can be invented; wherein it can be maintained that a 
* find, in matter of Law, nakedly againſt the direction of 
the Judge. 

And the Judges were (as befoze) all of Opinion, That the 
Retoqn in this latter part of it, is alſo inſufficient, as in the foz- 
mer, and ſo wholly inſufficient. 

But that this Queſtion map not hereafter revive if poſſible , 
It is evident by &beral Reſolucions of all the Judges, That 
where an Atta int lies, the Judge cannot fine the Jury fog going 
againſt their Evidence oz Direction of the Court, without 8- 

Piſdemeanott. 
Foz in ſuch caſe, finding again}, oz following the direction 
of the Court barely, will not bart an Acrain, but in 


Law, by thoſe Reſolutions, the Court would not fine the Ju- 
2 in this caſe, fox going againſt Evidence, becauſe an Attaint 
ay, 


But 
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But admitting an Attaint did not ye (as I think the Law 
clear it did not) foz there is no Caſe in all the Law ot ſuch an 
Attaint, noz Opimon, but that of Thirnings 10 H. 4. Attaint 
60. & 64. fo} which there is no warrant in Law, though there 
be other ſpectous Authozity againſt it, toucht by none that ar- 
Cued this Cale. 

The Queſtion then will be, CUhether beſoze the ſeveral Ads 
of Parliament , which granted Attaints, and are enumerated in 
their ozder in the Regiſter, the Judge by the Common Law, in 
all Caſes, might have fined the Jury, finding againſt their E- 
vidence and direction of the Court, where no Attaint did pe, oz 
— ſo do, pet if the Statutes which gave the Atta ints were re- 
peal'd. 

If he could not in Civil Cauſes befoze Attaints granted in 
them, be could not in Criminal Cauſes , upon Indiament 
(wherein J have admitted Attaint lies not) log the fault in both 
was the (ame, viz. finding againſt Evidence and Dire&ion of the 
Court, and by the Common Law; the Reaſon being the ſame 
in both, the is the ſame. 

That the Court could not Fine a Jury at the Common Law, 
where Attaint did not iyt (foz where it did, is agreed he could 
not) I think to be the c poſition that ever J confiver'd, ei. 
ther fo Authozity oz Reaſon of Law. 

After Attaints were granted by Scatutes generally ; Ag by 
Weſtminſter the Firſt, c. 38. in Pleas Rea, and by 34 E. 3. c. 7. 
in Pleas Perſ-nal,and where they did lyt at Common Law (which 
was only in Wrirs of Aſſiſe) The Examples are frequent in our 
Books of puniſhing Jurors by Attaiat. 

But no Caſe can be offer'd, either befoze Attaints granted in 
general, og after, That ever a jury was puniſh't by Fin and 
Impriſonment by the Judge, ſoz not finding accozding to their 
Evidence, and his Dirtation, until Popham's time, no? ig there 
clear pzoof that he ever fined them foz that Reaſon, (ſeparated 
from other Pifdemeanoz, It Juries might be fined in ſuch 
Cale befoze Attaints granted, why not ſince? (oz no Statute 
hath taken that power from the Judge, But ince Acrain's gt an- 
ted, the Judges reſolved they cannot Fine where the Atta int lies, 
therefoze they could not Fine brfoze, Sure this latter Age 
did not firſt diſcover that the Uervicts of Juries were many tumcs 
not accopding to the Judges opinion and liking, 

But the Reaſons are, J conceive, moſt clear, That the 
Junge could not, noz can Fine and Impztſon the Jury in ſuch Ca- 
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- CUithout a Fact agreed, it is as impoſſible tog u Judge ; oz 
any other, to know the Law relating to that Fam, oz direrx 
concerning it, as to know an Accident that hath no Sub. 


ject. 

Hence it follows ; That the judge can never direc what the 
Law is in any matter controverted , without firſt knowing the 
Lad; aud then it follows, That without his pzevious know. 
ledge of the Fac, the Jury cannot go againſt his Direaton in 
Law, (og he could not dire, 

But the Judge, qua Judge, cannot know the Fac poſſibly, 
but from the Evidence which the Jury have, but ( as will ap- 
pear) he can never know what Evidence the Jury have, and 
conſequently he cannot know the matter of Fa, nog puniſh 
the Jury log going againſt their Evidence, when he cannot know 
what their Evidence 16. 

It is true, if the Jury were to have no other Evidence fo2 the 
Fact, but what is depos d in Court, the Judge might know 
thetr Evidence, and the Fact from it, equally as they, andſo 
direct what the Law were in the Caſe, though even then the 
Judge and Jury might honeſtly differ in the reſult from the Evt- 
dence, as well as wo Judges may, which often happens. 

But the Evidence which the Jury have of the Fact is much o 
ther than that; Fo, 

1. Being return'd of the Vicinage, whence the cauſe of 
Action ari(cth, the Law ſuppoſeth them thence to have ſuf- 
ficient knowledge to try the matter in Jauer (and ſo they 
muſt ) though no Evidence were given on either (ive in 
Court, but to this Evidence the l ſtranger. 

2. They may have Evidence their own perfonal 
knowledge, by which they may be aſſur'd, and ſometimes 
are, that what is depos d in Court, is abſolutely falle; 
but to this the Judge is a ftranger, and he knows no moze 
of the Fact than be hath learn'd in Court, and perhaps by 
lalſe Depoſitions , and conſequently knows nothing. 


3 The jury may know the (itnefles to be ſtigmatiz'd 
and infawous, which map be unknown to the parties, and con- 
ſcquent iy to the Court. 

4 In many Caſes the Jury are to have View neceſſarily, in 
many, bpconſent, foz their better infezmation; to this Evti- 
dence likewiſe the Judge is a ſtranger. 


3. It 


— — 


148 Buſhell's Caſe. 


3. It thep vo follow his direaion, they may be atraimed, 
and the Judgment revers'd foz doing that, which if they had 
not done, they ſhould have been fined and impziſoned by the 
Judge, which is unreaſonable. 

6. If they do not follow his vireaton,aud be therefoze fined, 
yet they may be attainted , and fo doubly puniſht by diutra 
Juvicatures log the ſame offence , which the Common Law 
admits not. 

* A Fine rederg'd in Banco Regis fag Infancy, per inſpectionem 
Paramours & per teſtimonium del. 4. fide dignorum. After upon Eramt- 
Caſe, 3 E nation of divers (itnefles in Chancery, the uppog'd Infanc 
aj. was prob d tobeof Age, tempore finis levari, which Teftimo- 
nies were exemplified, and given in Evidence after in Con- 
muni Banco, in a Wrir of Entry in the quibus there bzounht. And 
though it was the Opinton of the Court, That thoſe Teſtt- 
The Progre's montes were of no fozce againſt the Judgment in the Kings 
"* Righe del Bench, pet the Jury found, with the Teſtimony in Chancery, &. 
«dgwenr for gatnſt direction of the Court , upon a point in Law, and their 
Door, i Uexdict after affirmed in an Atta int bzought, and after a Writ 
at large J of Right was bjought, and battle joyn'd, 
. Dyer” . Towhat end is the Jury to be retozn'd out of the Ut- 
50": 54" cinage, whence the cauſe of Action ariſeth ? To what end muſt 
whom the Law ſuppoſeth to have 
act than thoſe of the Aicinage in 
general? To what end are they challeng'd ſo ſcrupulouſly ts 
the Array and Pole? To what end muſt they have ſuch a cer- 
tain Free hold, and be probi & legales howines, and not of at- 
finity with the parties concern'd? To what end muſt they dave 
in many Caſes the view, lo thelr eracter tnfozmarton chic fly: 
To what end muſt they undergo the heavy puniſhment of the 
billanous Judgment, if after all this they implicitly muſt give 
a Uerdict by the pictates and autho2 ity of another man, undet 
pain of Fines and Impzifonment, when ſwozn to do it accozv- 
ing to the beſt of their own knowledge # 

A man cannot lee by anothers Eye, nog hear by ano- 
thers Ear, no moze can a man conciuve oz inferr the thing 
to be reſolv'd by anothers Underftanding 02 Reaſoning 4 
and though the Uerdict be right the Jury gtve, pet they be- 
ing not aſſur'd it is ſo from their own Underſtanding, are 
foz\wozn, at leaft in foro conſcientix. 


9. UM 
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9. Jt is ablury a Jury (hould be fined by the Judge foz 
going againſt their Evidence , when be who fineth knows not 
what it is, as where a Jury find without Evidence in Court 
ok either five, d if the Jury find, upon their own know- 4 2 45 
ledge, as the courſe is if the Defendant plead Solvit ad cee 
diem, to a Bond pyov'd , and offers no pzoof. The Jury Scxce.withour 
is direced to find foz the Plaintiff, unleſs they know pay. f 2 
ment was made of their own knowledge, accozding to the 
Plea. 
And it is as abſurd to fine a jury fog finding againſt their 
Evidence, when the )udge knows but part of it; foz the 
better and greater part of the Evidence may be wholly un- 
known to him; and this may happen in moſt Caſes,and often 
doth, as in Graves and Shorrs Caſe, 
Erroz of a Judgment in the Common Bench, the Erroz af. Graves verC. 
lian d was, The Iſſue being,whether a Feoffment were made ? C 
and the Jurors being gone together to conferr of their Ger- 
din, one of them ſhew'd to the reſt an Eſcrow pro perentibus, 
not given in Evidence by the parties per quod , they found 
fo; the Demandant upon Demurrer adjudg'd no Erroz ; fo 
it appears not to be given him by any of the parties, oz any 
log them, it muſt be intended he had it as a piece of Evi. 
dence about him befoze , and ſhew d it to infozm himſelf and 
bis Fellows, and as he might declare it as a witneſs, that 
be knew it to be true. They reſolv'd, It that might have a- 
voided the Uerdic, which they agreed it could not, yet it ought 
to have been done by Examination. and not by Erroz. 
That Decantatum in our Books, Ad quæſtionem facti non re- 
ſpondene Judices, ad quzſtionew legis non reſpondent Juratores, 
literally taken is true: Fo2 if it be demanded , Cahat is the 
Fac ? the Judge cannot anſwer it: if it be asked, Chat is 
the Law in the Caſe, the Jury cannot anſwer it. 
Therefoze the parties agree the Fac by their pleading 
on Demurrer, and ask the Judgment of the Court fox 
Law. 
In Special Verdi&s the Jury Intom the naked Fad, and 
the Court veliver the Law ; and ſo is it in Demurrers upon E- 
bidence, fn Arreſt of Judgments upon Challenges, and often up- 
on the Judges Opinion of the Evidence gtven in Court, the 
Plaintiff becomes Nonſuir, when if the matter had been left to 
the Jury, they might well have found foz the Plainriff, 


* 
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But upon all general liſues; as upon not Culpable ple 
in Trefoelk, Nil debet in Debt, Nul tort, Nul diſſeiſin in 
Ne diſturba pas iu re Impedir, an and the like; though 
matter of Law the Defendant „A Des. 
to. Diſletſoz, 02 Difturber inthe particular yogi 
vet che ey und not (as in a 

Caſe by it felf, leaving the Low 

fan the e Dede upon 2 
they reſolve both Law and Far complicatety, and not the Fac 
by it ſelf; ſo as though they anſwer not ingly to the Queſtion 
what is the Law, yet they determine the Law in all matters, 
eee oyn · d. and tryed in the principal Cale, but where 


dia 
To this the Lozd Hobart in Needler's Caſe againſt 
the Biſhop of Wincheſter, is verp appoſite—— Legally ic will 
be very hard to quit a Jury that finds againſt the 12 either 
Common Law, or — Statute Law, whereof all men were 
to take know and whereupon verdick is to be given, 
whether any Evi be given to them or not. As if a Fe- 
offinent or Deviſe were made to one imperpetuum , 1 the 
Jury ſhould find croſs, either an Eſtate for Life , or in Fee- 
Gwple againſt the Law, they ſhould be ſubje@& to an Attaiat, 
though 89. mas. informed thew. what the Law was in that 


Fac, is not of 
bound to agree in 


t ſog the Plaintiff 


they give 
Judgment very 0zdinary, 

J conclude the Statute of 26 H. 8. c. 4. That if any 
Jurors in Wales da acquit any Felon, Murderer, or 
or give an untrue VerdiG againſt the King, upon the Tryal of 
any Traverſe, Recognizance, or Forfeiture, contrary to good 
and pregnant Evidence miniſtred to them by perſons ſworn be- 
fore the Kings Juſticiar. That then ſuch — ſhould be bound 
ro appear before the Council of the Marches, there to abide 
— uy or Ranſome for their Offence, as that Court ould 
think fit. 


If 
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It Jurors might have been fined befoze, by the Law, foz go- 
ing againſt thetr cvidence in matters criminal, there had been no 
— fo? making thts Statute againſt Jurors,foz ſo doing in Wales 
ony. 


Objections out of the Ancient and Mo- 
| dern Books. 


1, A juror kept his Fellows a day and night, without amy *4© o\-35. 
reaſon oz aſſenting, and therefoze awarded to the Fleet. 
This Book rightly underſtood is Law, That he ſtaid his Fel- 
lows a day and 2 night , without any reaſon or aſſenting, map be 
underſtood, That he would not in that time intend the Uer- 
dict at all, moge than if he had been abſent from his Fellows, 
but wilfully not find foz efther ſide 2 In this ſenſe it was a 
Mildemtanoz againff his Oath, For his Oath was truly to try 
the INve, which he could never do, that reſolv'd not to con- 
ferr with his Fellows. 
And in this ſenſe it is the ſame with the Caſe 34 E. 3. 
Twelve being ſworn, and put together to treat of 
one ſecretly withyvzew himſelf, and went away, 
was juſtly fined and impꝛiſon d; and it differs 
dzaw from a mans duty, by departing from 
and to withvzaw from it, though he ſay in the 
and (0 is that Book to he p 
But if a man differ in Judgment from his Fellows foz a 
day and a night though his diſſent map not be as reaſonable as 
the Opinion of the reſt that agree, pet if his Judgment be not 
ſatisfied, one diſagreeing can be no moze criminal than four oz 
five g with the reft. 
2. A would not agree with his Fellows fo — 41 A. . 71. 
and being demanded by the Judges, It he would agree ; 
be would firft die in Pztiſon 3 whereupon he was committed, 
and the Uerdict of the Eleven taken ; but upon better advice 
the Uerdict of the Eleven was quaſht, and the Juror diſchatg d 
without Fine, and the Juſtices ſatd, the way was to carrp them 
in Carts, until hey agreed, and not by fining them; and as 
the Judges ett d in taking the Aerdict of Eleven, ſo they did in 
impziſoning the Twelfth ; and this Caſe makes ftrongly that 
the Juror was not to be fined, who diſagreed in Judgment on 


Ip. 
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* Hs. . 27. 


Jurors 18. 


Hob. f. 114. 


Much of the Office of Jurors, in ozver to their Verdi, ts 
winiſterial , ag not withdzawing from their Fellows, after they 
are (woza , not withdzawing after challenge, and being tryed 
in bcfoze they take their Oath , not receiving from either ide 
Evidence after their O ath not given in Court , not eating and 
dunking befoze their Uerdict, refuſing to give a_Jerdict , 
and the like; wherein if they tranſgrels , they are le; 
but the Uerdict it (elf , when given, is not an 48 miniſte- 
rial, but judicial, and accozving to the beſt of their judg- 
ment, foz which they are not fimable, no to be punicht, but 

Y Attaint. 

3. The Cale of 7 R. 2. Title Corotæ Fitz. 108. was cited, 
where upon acquittal of a Common Thief, the Judge laid, The 
Jury ought to be bound to his good behaviour, during his life: 
But ſaith the Book, quere per ley , but that was only 
2 dictum hy the Judge, fozno thing was done, as bind 

1g them. 

4.Bradſhaw and $almons Caſe was urgd, where a jury bad 
given exceſſive Damages upon a Tryal in an Aa. of Cove» 
nant, and the Court of Star-Chamber gave Damages to the 

Complaizant- almoſt as high as the Jury had given upon the 
1 But the Jury , who gave the en, were not 
quegion'd : Though, faith the Book, they might have been, be- 
cauſe they rectiv d Briefs from the Plaintiff, for »how they 

gave Damages, which was a Miſdemeanor ; but the exppeis Book 
6 That the jury could nat be punicht by loformatton fo the 
exceſſive Damages, but only by Attsint, therefoze not foz thetr 
faiſe Aer dict without other ang ; which anwers (ome 
other Caſes alledg'd. 

Noz can auy man chem (though it was ſaid) That a Jury 
was ever puniſht upon an latorwarios , either in Law, oz in the 
Star-Chamber , where the chatge was onlp for finding againſt 
their Evidence , or giving an ugtrue Verdict, unleſs Imbracery , 
Subordination, or the like, were joyn'd. 

3. Jt was (aid, A Perjury in facie Curiz.15 erg by the 
Judge ; and ſuch is it if Jurors go againſt their Evidence , 
haps a Wirneſs may be puntſht foz Perjury in facie Curiz ( 

I will not maintain to be Law) But a Jury can never be ſo 
punicht, becauſe the evidence in Court is not binding evidence 
to a Jury, as hath been chem d. 


6, Some 
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6. Some Records were cited , of Fines pro Concelamento; 
no daudt it is an Artie it mquirable in every Oyer and Terminer, 
and one Jury map find it upon another. 


7. Bray nes Calc was urg d, but the jurors were there fined fo 42 £1.c:.995. 


— — delude the Court, by agreeing upon 
two Verdi&ts, and concealing the latter, if the Coure would be be 
ſatisfied with the foxmer. 

$, Whar:on's Caſe, d by two Reporters, Yelverton 
ſaith, That the Judges, whereof Popham was one, and a Privy 
Counſcl}as, —— oe dy Se and fined the Jury ta their Uer- 


"Futbol fey Reports or: th ar paſs nv under the Name of Noy's, 


\ That the Judges coneeiv'd - 
— — — bare wy that Verdict; which, if 
true, the fining was lawful, and the Cale therein repozted, ſhozt 
by Yeiverton. 

9. Wagſtaff Caſe, in the — — lately, was the (ame 
with the pzeſent Caſe; but Record it is reaſonable to 
think the — — — 
3 lo they were unequally fined. 

But however, All che having, upon this Retorn , re- 
ſolv'd, That finding again(t the Evidence ip Court, or Direction 
of the Court barely, is no ſufficient Cauſe to fine; the Jury a0- 
ſwers all cheſe Caſes, if not anſwered before. 


10. There temains Souchwell's Caſe,repozted by Leonard;ſome Lennoys 0. 
e 73% 


Caſcs out ot the Court of Wards mn Lannoy's Caſe, 
Serjeant Moore, f. 730. where Jurors were (ent to the Fleet. oz 
rhpetned to beſet, fo} not finding Offices accozding to dire- 


I, an loq eſt of Office ts not ſubject to an Atrainr, vt 


Office to; the King is in many 
Entry {oz a common perſon, without which be tan never 
by, o try his right , na canthe King, without an Office, 
whetherhe hath right to a Ward, a Morrmain,0o theithe ; 
it is an in jury to hinder a man from his Entry, 
right may be tryed , lo it is not to find an Office t the Ring 
whcreby his right may be tryed , which concludes _— but 
enables the King to a Tryal of his right, and in truth is only a 
finding of matter of fact, and no mo2e. Thec 
* 
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Therefoze perhaps it may be an Offence, as of a Witneſs te- 
fuſing his Teſtimony , not to find an Office foz the Ring , 
when clear pzoof is made of the matter of Fan; but if pzoof 
be not made at all, 02 be altogether doubtful, oz that the mat- 
ter be matter of Law, the Inqueſt may find an Ignoramus , 
which a Jury, upon a Tryal,can never do: But of this J hail 
lay no moe, it concerning not the Caſe in queſtion. 


Prefidents. That the Court of Common Pleas , upon 
Habeas Corpus, hath diſcharg'd Perſons imprifon'd 
by other Courts, upon the inſufficiency of the 
Retorn only, and not for Priviledge. 


J Jac,Sir an. Dit Anthony Roper, committed by the High Commiſſion 
thony Ropers Court, diſchat g d abſolutely in the Common Pleas, as unlaw- 
Ser fully committed and detatn'd, without any mention of Pri- 
Chanſeys C. viledge, 


and 
Thicknes 
12 Rep. 


* — 9 impziſoned foz Contempt, ſcandalous Words 
Er of the „and convicted of Crunkenneſs ; the Cauſes re- 
ſolv'd inſufficient , and therefoze dimirticur 4 Priſona, and the 
Goater diſcharg'd of him ; but he gave Bayl to attend the plea- 
lure of the Court. 
Elizabeth Ah committed by the High Commiſſion , pro leno- 
cinio, in like manner viſcharg'd ; the Cauſe bet 
to detain her in Pon, oz to hinder her 
ledge of that Court, but no other mention of Pziviledge 
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piozity of Dutt as dekoze , is not reſtrained to ſue them 
the Common Pleas, but is refrained from ung elſewhere. 
And this is the true Priviledge 


ADEERZY 
12452 
228 
2 
5 


it _—_— cm — might as 0 
well be pzoſecuted in the Common Bench; But if a paiviledg'd 
perſon, in Banco, were ſued in the Eccletattical Courts, be- jnroll'd a 
foe the High Commiſhon, oz Conſtable and Marſhal, fog things eil =» of 
—— ne they could nat 
that pzoceeding by Friviledge, And this was the an. 
tient reaſon and courſe of Priviledge. 
1. Another way of Priviledge, r 
Court, is, when a perſan impleading az 
Common Beach , is after — — a 
in London, aq elſewhere, and by Ha- 
to the Common Picas, and the Arreft 
retozn'd ; if it appear ta the Court, That the Ar- 
teſt in London was after the party aug ht to have had the Pri- 
viledge of the Common Pleas; he call have bis Priviledg al- 
— and be viſcharg'd of his Arreſt, and the party left to 
No · 


gainſt a perſon pztvitedged in Banco, might be Superſeded, pet ©." 
wa 
ll 


corneys ire 


156 Buſhell's Caſe. 


pzolecute his cauſe of Anion in London, in the Common Picas, if 
he will, 

2. Ik the cauſe of the Impziſonment retozn'd , be a [awful 
cauſe,but which cannot be pzoſecuted in the Common Pleas, ag Fe- 
lony, Treaſon, 02 ſome cauſe wherein the High Commiſſion, Admi- 
ra ty, 02 other Court, had power to impꝛiſon lawfully , then the 
party tmpziſon'd, which did tmplead, oz was impleaded in the 
Common Bench befoze ſuch impʒziſonment, (hall not be allow d 
Priviiedge, but ought to be remanded. 

3.The third way is, when a man is bzought by Habeas Corpus 
tothe Court, and upon retozn of it.it appears to the Court, That 
he was againſt Law unpriſon d and detain d, though there be no 
cauſe of Priviledge foz him in this Court, he (hail never be by 
the Ac of the Court remanded to his unlawful impztſonment , 
foz then the Court ſhould do an ac of Jnjuſtice in tmpziſoning 
him, de novo, againſt Law, whereas the great Charter is, Quod 
nullus liber homo impriſonetur niſi per legem terræ; This is the 
pzeſent tale. and this was the caſe upon all the Preſidents pzoduc'd 
and many moe that might be pzoduc'd,where upon Habeas Cor- 
pus, many have been diſcharg'd and bail'd, though there was no 
cauſe of Priviledge in the Caſe. 

This appears plainly by many old Books, if the Reaſon of 
them be rightly taken , For inſuficient cauſes are as no cauſes re- 
torn d; and to ſend a man back to Pꝛiſon fox no cauſe retozmd, 
ſeems unwozthy of a Court. 

$8.454.63, If a man be impleaded by Writ in the Common Pleas, and is 

br. n. 3. After arreſted in London upon a Plaint,there upon a Habeas Cor» 

— 2 2 pus he ſhall have Priviledge in the Common Pleas, if the Wric, up- 

47. ag On which he is impleaded, bear date befoze the Arreſt in London, 

"2 * f.21. and be retozn'd, although the Plaintiff in the Common Pleas be 

n Nonſuit,efſoin'd, oz will not appear, and conſequently the Caſe 
of Priviledge at an end befoze the Corpus cum cauſa retozn'd; but 
if the firſt Wric be not retozn'd, there is no Record in Court that 
there is ſuch a Defendanr. 

The like where a man dzought Debt, in Banco, and after fo; 
the lame Debt arrefted the Defendant in London, and became 
Nonſutt in Banco; pet the Defendanr, upon a Habeas Corpus, had 
bis Priviledge, becauſe he had cauſe of Priviledge at the time of 
the Arreſt, 14 H. 7. 6. Br. Priviledge,n. 19. 

The like Caſe 9 E. 4. where a man appear'd in Banco, by a 
Cepi Corpus, and found Mainpꝛiſe, and had a day to appear in 
Court, and befoze his day was arreſted in London, and bzought a 
Corpus cum cauſa in Banco Regis, at which day the Plaintiff be- 

came 
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came Nonſuit, pet he was dilcharg'd from the Serjeane at Lon- 
don, becauſe his Arreſt there was after his Arreſt in Banco, and 
conſequently unlawful, 9 E. 4. f.47- Br. Priviledge 24. anda man 
cannot be (mp2iſon'd at the ſame time lawfully in two Courts. 

The Court of Kings Bench cannot pzetend to the only dil 
charging of Pziſoners upon Habeas Corpus, unleſs in caſe of 
Privi o the Chancery may do it without queſtion. 

And the ſame Book is, That the Common Vicas 02 Exchequer 
map do it, it upon Retozn of the Habeas Corpus, it appear the 
onment is againſt Law. 


cery, though there be no Privil 
mon Pleas, o Exchequer, fo any r 02 piivilerg'd Perſon 
chere; upon which Writ the Gaoler muſt Retozn by whom be 
was committed, and the cauſe of his Impziſonment ; and if 
it appeareth that his Impʒiſonment be juft and lawful, he tall 
be remanded to the fozmer Gaoler 3 but if it ſhall appear to the 
Court that he was impziſoned againſt the Law of the Land, they 
ought, by fozce of this Statute, to deliver him; if it be doubtfut 
and under conflderatton, he be bapl'y. — The Kings Bench 
bapl, if they pleaſe, in all caſes; but the Common Bench 
remand, if the cauſe of the Jmpziſonment retozn'd be juft. 

The CUrit de homine replegiando, is as well retoznable in the 
Common Pleas, as in the Kings Bench. 

All Probibitions to incroaching Jutiſdiaion Jllue as well out 
of the Common Pleas as Kings Bench. 

Quaſhing the Ozver of Commitment upon a Certiorari, 
which the Kings Bench may do, but not the Common Pleas, is ngt 
material in this Caſe, 

1. The Pziſoner is to be diſcharg d oz remanded barely up- 
onthe Retozn, and nothing elſe, whether in the Kings Bench, oz 
Common Pleas. 

2. — — have the Oder of Commitment 
certified and quath'd, be loge the Retozn of the Habeas Corpus, 
q after, what will it avail the Pziſoners ; they cannot plead 
Nul tiel Record, in the one caſe 02 the other. 

3. In all the Preſidents Chew'd in the Common Pleas, 02 in a- 
np that can be ſhew d in the King's Bench, upon diſcharging the 
Pylloner by Habeas Corpus, nothing can be ſhew'd of quaſhing 
the Ozders oz Decrees of that Court, that made the wong 
Commitment. 


P 4+ It 


Coke Mag 
Chart f. . & 
$. 


Habeas Corpus may be had out of the Kings Bench oz Chan- Mic. C. 2. 
,&c, 02 in the Court of Com- ef 55- 
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Glanvill'sC, 4. It is manifeſt, where the Kings Bench hath, upon Habeas 

Moore f. 536+ Corpus, diſchatg d a Pyiſoner committed by the Chancery, the 
perſon hath been again re-committed foz the (ame Caule by the 
Chancery, and te · delſuet d by the Kings Bench; but no quaſhing 
of the Chancery Over fo Commitment ever heard of. 

3. In ſuch Caſes of re-commitment,the party hath other and 
pꝛopet remedy beſides a new Habeas Corpus; of which J ſhall 
not (peak now. 

6. It is known, That if a man recover in Aſſiſe, and after 
ina Re- diſſciſin, if the firſt Judgment be revers'd in the Adſſiſe, 
the Judgment in the Re-diſſcifio is allo revers'd. So if a man te 
cover in Waſte, and Damages given, fo; which Debt is bzought 
(eſpecially if the firſt Judgment be revers'd befoze Execution it 
deſtrops the Pꝛoceis foz the Damages in Debt, though by ſeve- 
ral Oziginals. But it may be ſaid, T hat in a Writ of Error in 
this kind, the foundation is deftrop'd,and no ſuch Record ig left, 

Drury's Caſe But as to that tn Drury's Caſe, 8. Rep. an Outlawry iſſued, 
8. Rep. and Pꝛoceſs of Capias upon the Outlawzy, the Sheriff retozn'd, 
Non eſt inveatus ; and the ſame day the party came into Court 
and demanded Oyer of the Erigent, which was the CUarrant 
of the Outlawyzy ; and fhew'd the Exigent to be altogether un- 
certain and inſufficient, and conſequently the Outlawzy depend. 
ing upon it to be null. And the Court gave Judgment accoꝛd- 
ingly, though the Recozd of the Outlawzy were never revers'd 
by Error ʒ which differs not from this Cale, where the Ozder of 
Commeitmeut is Judictally declar'd illegal, though not quacht 
02 revers'd by Error, and conſequently whatever depends upon 
it, as the Fine and Commitment doth, and the Outlaty in the 
fozmer Caſe was moze the Kings Intereſt, than the Fine in this. 


The Chief Juſtice deliver'd the Opinion of the Court, and 
accordingly the Priſoners were diſcharg'd. 


Hill. 23 & 24 Car. II. B. C. Rot. 615. 


Edmund Sheppard Junior, Plaintiff , In Treſpaſs , Suff. (, 


againſt George Goſnold, William Booth, William Hay- 
gerd, and Henry Heringold, Defendants, 


DE Plaintiff declares fo} the foxcible taking and car- 
tying ” at Gyppin in the (aid County, the Eight 
twentieth of January, 22 Car. 2. Five and twenty bundred 
and Three quarters of a hundred of Wax of the ſaid Edmunds 
there found, and keeping and detaining the ſame under Ar- 
reſt, until the Plainciff hap paid Forty nine ſhillings to idem 
the an Defendants, to; the Delivery thereof, to his Damage 
40 


The Defendants plead Not Culpable 
upon the Country, &c. The Jury find a 


1. That befoze the Caption, Arreſt and Detention of the 
ſaid Hoods, and at the time of the ſame, Edmund Sheppard the 
pounger, was, and is Lord of the Mannor of Bawdſey in the 
ſald County, and thereof ſeis'd in his Demeſae , as of Fee, 
and that he, and all thoſe whoſe Eſtate be hath , and had at 
the time of the Treſpaſs, ſuppos'd in the ſaid Mannor, with 
the Appurtenances, time out of mind had, aud accuſtomed to 
have all Goods and Charrels wreck'd upon the bigh Sta, cat 
on = Geng (aid Mannor, ag appertatning to the ſald Man- 


Th They further (ay, The ſaid Goods were ſhipped in Foz- 
raign parts, as Merchandiſe, and not intended to be im- 
ported into Eag and, but to be carried into other Fozraign 
parts. 


and put themſelves 
{al Gerdi. 


* 2 That 


160 yo George Goſnold,&c. 


Famund 


4 Jun. verſ. 


3. That the ſatd Goods were wreck'd upon the bigh 
Sta, and by the Sea-ſhoar, ag wreck'd Goods caſt upon 
the Shoar of the ſald Mannor , within the ſame Mannor, and 
thereby the (aid Edmund ſcis d as wreck, belonging to him ag 
Lod of the ſatid Mannor. 

They further find, That at the Parliament begun at 
Weſtminſter the Five and Twenticrh of April, the Twelfch of 
the King, and continued to the Nine and Twentieth of Decem- 
ber following, there was granted to the Ring a Subſidy , 
call'd Poundage. 

Of all Goods and Merchandiſes of every Merchant, natural 
born Subject, Den zen, and Alien, to be exported out of the 
Kingdom of England, or any the Dominions thereto belong» 
ing, or imported into the fame by way of Merchandiſe, of 
the value of Twenty ſhillings, according to the particular 
Rates and Values of ſuch Goods and Merchandiſes, as they 
are reſpectively rated and valued in the Book of Rates, in- 
titled, The Rates of Merchandiſe, after in the ſaid Ad men- 
tioned and referr'd to, to One ſhilling, &c. 


Then they ſay, That by the Book of Rates, Wax inward, 
02 imported, every hundzed weight containing One hun- 
dred and ewelve pounds, is ratrd to Forty ſhi:lings , and hard 
Wax the pound Three ſhillings four pence. 

They find, at the time of the Seiſure of the Goods, 
That the Defendants were the King's Officers , duly appoint- 
ed to colt the Subſidy of Poundage , by the lald Aa 
granted; and that foz the Duty of Poundage, not paid at 
the ſaid time, they leis d and arrcfted the lad Goods , un- 
til the Plainriff Had patd them the (aſd Fine of Forty nice 
ſhillings. 

But whether the Goods and Chattels afozeſaid, fo os 
afozcſaty wreck'd,be chat gtable with the (aid duty of Poundage, 
02 not, they know not ? 

And if not, They find the Defendants Cu'pable , and AC- 
ſeſ Damages to the Plaintiff to Nine and forty ſhillings, ul- 
tra miſas & cuſtagia. 

And if the ſaty Goods be chargeable with the ſald Duty, 
they find the Defendants not Culpable. 


Tt 


—— — L— — —— 


E amund Sheppard jun. vet ſ. 161 . 
George Goſnola & c. 


It is ciear, That kozmerip in the times of Henry che 0% 31 H. 8. 
Eighth , Queen Miry, and Queen Elizabeth, it was ſuppog'y un 
that ſome Cuſtomes were due by the Common Law (wherein 
the King had an Inheritance ) fox certain Merchandiſe to 
be tranſpozted out of the Realm; and that ſuch Cuftomes 
were not oziginally due by any AR of Farliament : (o is the 
Book 3 H. 8 

It was the Opinion likewiſe of all the juſtices in the « 
Chequer Chamber, when Edward the Sixth had granted to 
a Yerchant Alten, That he might Tranſpozt oz Impozt 
all (a;ts of Berchandile , not ercceding in the value of the 
Cuſtomes and Subſidies thereof Fifty pounds, paying only 
to the King, his Heirs and Ducceſſozs , pro Cuſtumis, 
Sublidiis, & oneribus quibuſcurque, of ſuch MBarchandt- 
ſes, lo much, and no moze, as any Englich Perchant was 
to pay. 

That this Patent remained good fog the old Cuſtomes , Dyer 1 Mar. 
wherein the King had an Jnheritance by his Prerogative , 6 17. 
but was void by the Kings death, as to Gaods cuſtomable 
dog his life oniy, by the S“atute of Tunnage, &c. 

Oo uon a Queſtion rais'd upon occaſion of a new Im der Elz. 
poſition latd by Queen Mary upon Clothes, the Judges be- Lissa. 
ing conſuited about it : Eliz. The Book ts, 

Nota, That Engliſh Merchants do not pay at Common Law 
any Cuſtome for any Wares or Merchandiſes whatever, but 
Three, that is, Woolls, Woolfells, and Leather; that is to 
ſay, pro quoliber ſacco lanz continent. 26 pierres, & cheſcun 
pierr 14 pound, un demy marke, and for Three hundred Wook 
fells half a Mark , and for a Laſt of Leather Thirteen ſhillings 
four pence, and that was equal to Strangers and Enpliſh Mer- 
chants, 

This was, in thoſe ſeveral Reigns, the Opinion of all 
the Judges of the times; whence we may learn how fal- 
lible even the Opinion of all the Judges is, when the mat- 
ter to be (eſolved muſt be clear'y by Searchers not com- 
mon, and depends not upon Caſes vulgarily known by Rea- 
ders of the Year Books. 

Fo} ſince theſe Opinions , it is known , thoſe Coſtomes 
called the Old, og Antiqua Cuſtume, were granted to King 
Edward the Firſt, in the Third year of his Reign, by Parlia- 
ment, as a new thing, and was no Duty belonging to the 
Crown by the Common Law, 


But 


EA. Sheppar verl. 
162 George rung ; 


But the Ad of Parliament it (elf , by which this cuſtome mas 
granted, is no where extant now, but undeniable Evidence 
of it appears. 

Foz King Edward the Firſt, by bis Letters Patents, Da- 
ted November, the Third of his Reign, reciteth , Cum Frælati, 

es, & tota communitas quandam novam conſuerudinem no- 
bis, & teredibus noſtris de Lanis, Pellibus & Coriis, viz. de ſacco 
Lanz dimidium Marcz de 300 pellibus dimidium Marcz, & de la- 
ſto Corii 13 5. 4 4. conceſſer int, &c. whence Sir Edward Coke 
rightly oblerbes, the Gzant was to Edward the Firſt himſelf, 
and his Heirs, from the wozds, Nobis & hzredibus noſtris,in the 
atent. 
Coke Mags P 2. That no ſuch Cuſtome was befoze, from the wozds, quan - 
- — novam cuſtumam, and ſome other pertinent O bſct vations he 
| makes. 

And he cites the year of the Letters Patents truly, to be 
the Third pear of Edward the Firſt, which was the yrar of 
the Statute of Weſtminſter the Firſt ; but de makes the Date 
of the Letters Patents to be November the Tench of that year, 
which in truth wag November the Fifteenth : Ot cites iht ume 
the Patent Kolis of Edward the Firſt, tog it M. 1. but omits 
the n, is o. 1. alſo: Vt alſo cites the Fine Roll of 3 E. 


1. to the ſame purpoſe, M 26. 
Nekrag kr, But bis Citation differs in remarkable things from the 
N 0» Patent Roll, 2 E 1. which runs, Cum Prelati & Magnates, & 


Rot. finium 
3 E. 1. M. 24. 


tota Communitas Mercatorum Regni noſtri, and not coca Com- 
munitas, nobis conct ſſerint quandam novam conſuetudinem de la- 
nis, pellibus, & Coriis, tam in Anglia, quam in Hibernia, & Wal- 
lia, Regnum noſtrum extuntibus ( which are omitted alſo in 
Sir Edward Coke) in perperuum nobis, & teredibus noftris 
capiendam ficut in forma inde proviſa, & communiter conceſſa ple» 
_ continetur; and the particulars are mentioned of the 
zant. 

I appears by the Pzeface of it, the Statute of Weſtminſter 
the Firſt was made 3 E. r. A ſon primer Parliament | a+ 
pres ſon coronment. lendemaine de la clauſe de Paſchz, that is 
on the Munday of Eaſter utas, in the Third year of his Reign; 
{a as there was no lament of Edward the Firſt befoze this 
bis Third year, de anciquz cuſltuwz upon Wools, Wool- 
ſclis, and Leather, were granted to Edward the Firſt, by Par- 
liament, as appears both by the Patent, and Fine Rolls of 3 E. 
1. Dated November the Fifteenth, which muſt be by a Parlta- 
ment befoze the Date of the Letters Patents; whence it fol- 
lows, 


% 
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lows they were granted by the Statute of Weſtminſter the Firſt, 
02 by the ſame Parliament, and pzobably therefoze it was by a 
Rider (as Proviſo's now uſually are) annex'd , by tacking to the 
Bill 0z Law of Weſtwinſter the Firſt, and from it after caſuatly 
loſt. 

Do as it is now clear, That Antiqua Cuſtuma , upon Woolls, 
Pells, and Leather was not by the Common Law, but by RGA of 
Parliament 3 E. 1. 

And it any ſcruple remain dot a power at Commo., Law to 
charge Merchandiſe in any other manner, the Aa of the Twelfth 
of the Ring, which grants him Tunnege and Poundage, clears ft 
from queſtion in theſe wozds, And becauſe no Rates can be impo- 
ſed upon Merchandiſe Imporred or Exported by Subjects or Aliens, 
but by common conſent in Parliament, it EnaQts that Rates upon 
Merchandiſe ſhall be according to the Book of Rates, eſtabliſhr by 
the A8, &c. 

Upon this Suppoſition , That by the Common Law Mer- 
chandiſe might be charged with Cuſtome, ag Woolls, Pells, and 


. — 


Leather were. Quten Mary by her Abſolute Prerogative , laſh Dyer 1 Eliz. 


an Impoſition of Fourteen pence upon a Cloath 
Natives, and One and twenty pence by Strangers, as appears 
in Dyer, 1 Eliz. 

And upon the ſame ground King James , about the Twelfth 

of bis Reſign, laid an Impoſition upon Currans : but theſe ob- 
tain'd not foz Lam; and ſo poſſibly like Impoſitions might be 
laid on Wax, oz any other Merchandiſe, but no ſuch were laid 
de ſado, unle(s by the Gzants of Tunnage and Poundage to the 
Rings foz life by Parliament. 
No is it a true Inference, That if the Antiquz Cuſtumz 
dete at Common Law (as thing in one ſenſe is taken ko; 
Common Law, if it be Law, it appears not to be by Ad of 
Parliament )therefoze it was by Arbitrary Impoſition of the Ring, 
fo it might be by Act of Parliament not ertant, as this of 3 E. r. 
and in truth, moſt of the Common Law cannot be conceſved to 
be Law otherwiſe than by Ads of Parliament, o Power equiva- 
lent to them, whereof the Rolls are ſoft ; fo2 alwates there was 
a power and pꝛaaiſe of making new Laws. 

1. But it is not pzetended that any Cuſtome is laſd up- 
on Wax in any manner by the Common Law, nog by Sta- 
tute, but by that of Tunnage and Poundage the Twelfth of 
this King. 


2, This 
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2. This Seiſure and Arreſt appears by the Special Uervia 
to be lo Poundage, actoꝝding to the Book of Rates, by the Sta- 
ture made the Twelfth of the King, cap. 4. which gives Two 
ſhillings to the King foz every hundzed weight of Wax, and there. 
foze not foz any other Duty. 

3. At the Common Law, wreck'd Goods (as theſe are found to 
be) could not be chargeable with Cuſtome (it other Goods 
were) foz at the Common Law all wreck was whollp the Kings, 
and he could not have a (mall Dutp of Cuſtome out of that 


which was all his own : And by Weſtminſter the Firſt , where 


wreck belongeth to another, than to the King, de wall have it 
in like manner, that is, as the King hath his. 

It remains clear then, That Wax is a Merchandiſe ſubject to 
pay the duty of Poundage by, and accozving to, the Ad of the 
Twelfth of this King, and not otherwiſe. 

The Queſtton then befoze us (being narrow'd ) will be, 
CUbether Wax, oz any other Goods ſubject to the Duty of 
Tunnage and Poundage bp the A& and Book of Rates, the Twelfth 
of the King, ſhip'd in Fozraign parts, as Merchandiſe, not in- 
tended fog England, but log other Fozraign parts, to 


be wreck, and caft by the upon a Mannor, to wreck 
belongs by Preſcription, ought to anſwer the Duty of Tunnage 
and Poundage, as if Imported, ag Merchandiſe, tn Ships, and 


not as wreck ; foz if any kind of Merchandiſe wreck'd, be ſubject 
— Duty, all Merchandiſe mentioned in the Book of Rates 


ted ; lo though Goods ed may be wreck*'d at Sea equal” 

ly as Goods to be [mported , pet Goods Exporred, if wreck'd,” 

are not caſt upon any choat of the Kingdow ag wreck, under the 

„ ol being ſome 
m 


ported, 
as in this Queſtion of wreck, to ſpeak of any Goods oz 
. of this Caſe depends upon the 
no a 
wozds and intendment of the Ad of Twelfth 1 4. 
And that if any Merchandiſe in kind, ſub jtit᷑ to the Duties by that 
wreck, caſt on ſhoat, may be chat g d with the Du- 
ty, ebery Merchandiſe within the A8, pzouing wreck , will be 
charg'd with it; and if any wreck'd Goods be free, all wreck'd 
are free ; to the Ad makes no difference in the kinds oz 
Merchandiſe. 
I 
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I ſhall therefoze recite ſome Clauſes of the 48. The firſt 12 Car.2- <4 


is, That there is given to the King, of every Tun of Wine of the 
growth of France , or of any the Dominions of the French King, 
that ſhall come into the Port of Landen, and the Members there- 
of by way of Merchandiſe by your natural Born Subjeds, the Sum 
of Four pounds and Ten ſhillings, of currant Engliſh mony , and 
ſo aſ er that rate. And by Strangers and Aliens, Six pounds of 
like mony. 

74 £ ja FTE Tun of like Wines, which ſhall be brought into 
all and every the other Ports and Places of this Kingdom, and the 
Dominions thereof, by way of Merchandiſe, by your natural born 
Subjects, the Sum of Three pounds; and by Aliens Four pounds 
and Ten ſhillings. 

From thoſe wozds J obſerve, That Wines liable to pay Tun- 
nage by the At; muſt have theſe pzoperties. 

1, They muſt be Wines which ſhall come, oz be bjought into 
the Pozts and Places of the Kingdom. 

2. They muſt come, oz be bought into ſuch Ports oz Places,ag 
Merchandiſe, that is fo2 (ale, and to that end; foz no other con- 
ception can be of Goods bzought as Merchandiſe. 

3- They muſt come and be bzought as Merchandiſe, and 
fo; ſale, by the Kings natural bozn Subjeas,o2 by Strangers 
and Aliens , as diſtinguicht from the natura] Sub j-&s, 

4. The Dutp payable to the King, is to be meaſur'd by the 
quality of him that impozts the Commodity; that is, if the 
Impozter be a natural Sub jec, he pays leſs to the King, and 
if an Alten, moge. 

5. All thole Wines, charged with the Duty by the 44, ſo 
to come 0} be bzought into the parts oz places of the King- 
dom, are to be Forraignz As of the growth of France, the 
Levant, Spain, Portugal, Rheniſh Wines, or of the gronth of 
Germany. 

1. CUhence it follows, That Wines of Forraign growth, 
and which by their kind are to pay Duty, if they ſhall come 
0} be bzought into the parts 02 places of the Aingdom neither 
by the Kings natural Subjces , noz by Aliens, they are not 
chargeable with the Duties of this Ad. 

2. If thep be not bzought into the PPozts and Places of the 
Ringdom as Merchandiſe, viz. fo} ſale, they are not chargea- 
ble with the Duty. 


Fg But 
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But Wines, o2 other Goods, coming, oz bzought into the 

Realm, as wreck, are neither bzought into the Kingdom, by 
any the Kings natural Subjects, noz by any Strangers, but by 
the Wind and Sea, fog luch Goods want a Popttetoz,until the 
Law appoints one. 
3. Wreck'd Goods are not bjought into the Kingdom , be- 
ing caſt on ſhoar, as Merchandiſe, viz, tog ſale, but are as all 
other the Native Goods of the Kingdom , indifferent in 
— fo; ſale, oz other uſe, at the pleaſure of the Pꝛo⸗ 
pꝛictoz. 

4. All Goods Forraign o Domeſtique, are in their nature 
capable to be Merchandiſe, that is, to be (old; but it follows 
not thence, That whereſoever they are bzought into the Aung - 
dom, they are bzought as Merchaodiſe, and to be (old, 02 ſhould 
pay Cuſtome, foz they ate transfer'd from place to place, moze 
ko other uſes than fo? ſale. 

Na are Goods which are bjzought to the Markers of the 
Kingvom to the end to be ſold, therefoze to pay Cuſtome ; 
f all the Goods of the Kingdom would be cuſfoma- 

e: but they muſt be Goods dzought ab extra, within the 

on of the A&, oz fo; Erpoztation to be carried out of 


4 the Kingdom, 


$. All Goods charg'd with the Duties of the A8, muſt be 
proprieted bp a Me chant natural born, oz Merchant Alien, and 
the greater 02 leſs Duty is to be paid, as the Proprietor is an 
Alien 02 Native Merchant; fo ſo are the wozds of the Ad in the 
Clauſe foz Poundage of all manner of Goods and Merchandiſe of 
every Merchant natural born Subject, Denizen and Alien, to be 
brought into the Realm, of the value of every Twenty ſhillings 
of the ſame Goods, according to the Book of Rates. 

But wreck*'d Goods are not the Goods of any Merchant na- 
tural bon, Alien oz Denizen, whereby the Duty papable ſhould 
be either demanded, diſtingulcht. oz patd, 

Therefoze a Duty impoſſibie to be known, can be ns Duty 
for civilly what cannot be known to be, is as that which is 


Dot. 
And it is a poo? ſhift to lay, The Lozy of the Pan- 
Merchant 


who hath the wreck, is 0; Fo; 
it ſo, J ask, Js he an Allen Perchant Pzoptietoz , oz a 


Jt 
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ed by the Ad to be charg'd with the Duty, might be indif- 
ferentiy the Goods of Aliens oz Natives: But to clear this 
moze, put the Caſe 

The Ad had only charg'd Yerchandile {mpozted by Aliens, 

and not by Natives, with the Duty ; 
Then the King could have had no Duty from wreck'd Goods 
at all, fog they could not be the Goods of an Alien Merchant; 
Noz is wreck bzought into the Bannoz by the Lozd, moge 
than a Waif oz Eftray is, which if bzought thither by him, is 
no {Caif oz Cftray. 

SBelides , it isclear, The Lord of a Mannor is no moge 
Merchant, Native or Alien, by realon of the pzoperty he ba 
in wreck Goods, than he is a Merchant, Native or Alien, 
the pzoperty be hath in his Horſes oz Cows ; fog 
in a wreck is not qua Berchant of any kind, but qua 
bis Mannor ; and every P2opzietog ot Goods, by what 
ver, is as much Perchant as he. 


6. All Goods (ubject to the Duty of Tunnage and Pound- 
＋. may be fozfeited by the Diſobe dience and Mir 
of the Merchant Pzopztetoz , 02 thoſe truſted by him, by the 
ad: Tye wozds are, If any Merchandiſe , whereof the SubG- 
dies aforeſaid ſhall be due, ſhall at any time be b from 
the parts beyond the Sea into any Port, Place, or Creek of 
this Realm, by way of Merchandiſe, and unſhipped to be laid 
on Land, the Duties due for the ſame, not paid, nor lawful- 
ly tender d, nor agreed for, according to the true meaning of 
this Act, then the ſame Goods, and Merchandiſes ſhall be forfeit 
to your Majeſty. 


1, But wreck's Goods cannot be impozted into any 
Creek oz Place of the Realm, by on of Merchandiſe, and 
unſhipped to be laid on Land; foz if ſo (mpozted and unſhip- 


ped, to be lad on Land, it is no wreck , and therefoze are not 
Goods fozfeitable by the Piſ-behaviour of any within the Ad, 


and 
n —_— 


pant Goods intended to be charged with the 


Z 2 2. By 
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2. By this Clauſe the Owner 02 P2opyietoz of Hoods char- 
he Ca with the Kings Duty, is to pay 02 agree foz the Duty with 
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the Cuſtomers befoje the unſhipping oz landing of the Goods, 
le they are foztetted, 
Er ſunt alis But wreck'd Goods are caſt on Land, and conſequently land- 
Weed, having no Owner or Proprietor, and therefoze the Duty im- 
f: 4c«=w Poſſible tp be patd 02 agreed log. befoze their landing, and when 
dee o landed, and not befoze, the Law makes the King, oz Lord 
edo the Mannor their [Pzopyietoz , but not fully neither, until at. 
brad q. qe trt a pear and a day allowed to the firſt Owners to claim them, 
Toros + 125: if any ſuch be, by Stat. Weſtminſter the Firſt, c. 4, 

Serbe c. thence it follows , That wrecks ſhould be rather foxfeited 
5-Rep: „ to the King (which is not pzetended ) as Goods landed (the 
* Kings Out not paid 02 agreed to) then ſtiſed until payment 

were accotving to the AG. 
3. By this Clauſe, Imporred Goods, intended to be charg'd 


» Ad, are Goods to be brought from the parts beyond 


And oze alſo wreck'd Goods are not to pap the Duty 
fo} the Native Commodities of the Kingbome Shipwrack: in 
their paſſage by Sea, foz Exportation, map be Imported in- 
to the Realm ag wreck , pet never b 
the Sea, as the Clanfe mtends 


4. Goods caſt into the Sea to unburthen a Ship in a tozm, 
and never intended for Merchandiſe,are wreck, when caſt on ſhoat 
without any Shipwrack. 

_ 3. Goods dereliced, that is, deterted by the Owners, and 
_ caſt into the Sta, which happens upon various occaſions , as 
coming from infected Towns oꝛ Places, and foz many other 
relpras, will be wreck if caft on ſoar afterwards , though ne- 
brad. la · £41. ver purpos'd for Merchandiſe z (But Goods caſt overboard to 

H 


beo. lighten a are not by BraGon, noz from him tn a 
er © Conftables Cafe, eftermed Goods derelided; which is a 
Bra. de (fon not eramined) Si avrem ca mente ut nolit eſſe Do- 


Se minusatiud crit per Bract. 
more fully, But by all the Clauſes of the a8, Goods Imported into 
Realm as Merchandiſe only , are to pay the Kings Sud. 
ey, therrfoze not wreck Imported , and not as Merchan- 
iſe, 


6. If 
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6. Ita Law were made, Thar Hozles and Dren, bzought 
to Parket to be (old, ſhould pap the King a Poundage of theit 
value, and a Þozſe oz Or coming to Barket, happen to tr 
and be ſeis: d in a Mannor that had Strapes, and there us d 
coding to the Law foz Strapes, until a year and a day 
paſt, without claim of the Owner, whereby the pzoperty of 
the Hozle on Or was alter'd , and the Lord of the Mannor 
gain d it; will any man ſay Pouadage ſhould be paid fog 
Hozſe oz Or to the King, fo2 being dzought to Parket to 
n harder , to pay Poundage 

Wreck. 


It remains that ſome ObjeRions be clear d. 


Firſt, It is ſald, That by fraud of the Merchant oz bis A- 
gents, and the Lord of the Mannor, Goods not ſhipwrackr at 
all may be caſt overboard, ſo as to be caſt on ſhoar on the Man- 
nor by the Tide, and ſo the Kiogs Duty avoided by confede- 


racy. 
This is remote, and cannot be of ſame wrecks 


1. DSuppoſal 
poſſible ; as of wrecks of derelicted Goods, oz of Goods caſt into 
the Sea to unburthen a Ship. 

2. I the fraud appear, there is no wreck, and the King will 
be righted. But to charge a legal pzoperty which the Lord of 
the Mannor bath in a wreck with payments,becauſe a fraud map 
be poſſible, but appears not, will veſtroy all pzoperty, for what 
appears not to be, muſt be taken in Law as if it were nor. 


The Second Objection is, That the Kings Officers by uſage 

— — times, the Duties of Tunnage aud 
wrec 

I, veſired to fee anclent Preſidents of that uſage , but 

could ſee but one in the time of King james, and (ome in the 

time of the laſt King, which are la new that they are not conflve- 


2. Where the penning of a Statute is dubious, long uſage is a 
juſt medium to expound it by; For Jus & Norma loquendi is go- 
vern'd by uſage. And the meaning of things ſpoken or written 
wuſt be, as it hath conſtantly been receiv'd to be by common 
Acceptation. 
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But if uſage hath been againſt the obvious meaning of an AR 
of Parliament, by the Vu'gar and Common Accepration of the 
Words, then it is rather an Oppreſſion of thoſe concern d, than 
an Expoſition of the Ad, eſpecially as the uſage may be circum- 
ſtanc'd. 

As fo} inſtance, The Cuſtomers ſeize a mans Soovs, under 
p2etence of a Duty againſt Law ; and thereby deprive him of the 
uſe of his Goods, until he regains them by Law , which muſt be 
by engaging tn a Suit with rhe King rather than do fo, de is 
content to pay what is demanded foz the King. By this uſage 
all the Soods in the Land may be charg d with the Duties of 
Tonnage and Poundage ; foz when the Concern is not great, moſt 
men (it put to it) will rather pay a little wrongfully, than free 
themlelves from it over-chargeably. | 

And in the pzeſent Caſe, The genuine meaning of the wozdg 

and purpoſe of the Ad, is not accozding to the pzetended uſage, 
= — it, as hath been ſhew'd : Thetefoze uſage in this Caſe 
w not. 
The Third Objection is from the wozds Imported and brought 
into the Realm, or Dominions thereof, and that wrecks are Hoods 
and Perchandiſes impozted into the Realm, and therefoze 
chargeable with the Duty. 

There are no Goods (as hath been (aid) but may in a ſenſe 
be termed Merchandiſe , becauſe all Goods may poſſibiy be ſold, 
and when (old, oz intended to be, they are Merchandiſe ; and in 
= ſenſe wreck'd Goods are Merchandiſe, and (0 ate all Hoods 
elle. 

It is alſo true, That the Goods in queſtion are by the Aerdia 
found to be ſhipped in Fozraign parts, as Merchandiſe, but 
not intended to be bzought into England, but to be carried to 
ſome other Fozraign parts (ſo are the woꝛds). 

But by the wozds, or ſome otber Forraign parts, they might be 
intended to be carried as Yerchandile into ſome Forraign parts, 
which are of the Kings Dominions, or of the Dominions of the 
Kingdom of England, toz the Act mentions both. 

And the A& limits the Duty, not upon Goods in the fox- 
mer ſenſe, but upon Goods bzought by way of Merchandiſe, bp 
Natives oz aliens into any the Kings Domintons, which muſt 
be intended his Dowinions, as of the Crown of England, for nothing 
could be enaded here concerning his Dominions, not of the Crown 
of England, 


But 


—— 


But the Aer dia is uncertain, Werber they were to be car» 
ried to Forraign parts of the Dominions of England, oz 
parts not of the Dominion of England 
Goods were intended to be (old (that is, as Perchandiſe ) in 
a place where good market was (o them in 
tended to be (old at any other place, where no pzofit could be 
made, 02 not ſo much, o where ſuch Hoods were 
hibited Commodities, therefoze the wozds of the AG, braughe 
as Merchandile, muſt mean that the Goods are foz Perchan- 
piſe at the place they ate bought unto. 

And Goods dzought oz impozted any where as Perchandile, 
02 by way of Berchandile, that is, to be ſold, muſt neceſſarily 
have an Owner to let and receive the pzice foz which they are 
ſold, unleſs a man will ſay, That Goods can ſell themſelves , 
and ſet and receive their own pziſes. 

But wreck Goods tmpozted oz bzought any where , have no 
Owner to ſell oz pzize them at the time of their impoztation, and 
therefoze are not brought by way of, or as Merchandiſe to Eng- 
land, or any where elſe. 

Secondly, Though in a looſe ſenſe, inanimate things are (aſd 
to bing things; as, in certain Seaſons, Rain to bring Graſs; in 
other Seaſons, ſome Winds robring Snow and Froſt ; ſome Storms 
to bring certain Fowl and Fiſh upon the Coaſts. 

Yet when the bringing in or importing, or bringing out and ex- 
porting, hath reference to Acts of Deliberation and Purpoſe, as 
of Goods for fale, which wuſt be done by a rational Agent, or 
when the thing brought, requires a rational bringer or importer z 
as be it a Beſlage, an Anlwer, an Accompt, oz the like. No 
man will ſay, That things to be impozted oz bzought by ſuch 
deliberativeAgents,who muſt have purpoſe in what they do. can 
de intended to be impozted oz bzought by caſual and inſenſible A- 
gents, but by Perſons, and Mediums, and Inſtruments , pzoper foz 
the actions of reaſonable Agents. 

Therefoze we ſay not, That Soods dzown'd oz loſt in pa- 
ſing a Ferry, a great River, an arm of the Dea, are expozted, 
though carried to Sea; but Goods erpozted are ſuch as are 
convey'd to Sta in Ships, oz other Naval Carriage of mans 
Artifice ; and by like reaſon Goods impozted, muſt not be 
Goods impozted by the Uind, Cater, oz ſuch tnanimate 
means, but in Ships, Ueſſels, and other Co nces uſed 
by reaſonable Agents; as Merchants, Bartnerg ,Satlozs, &c. 
whence J conclude,That Goods oꝛ Merchandiſe impozted with» 
in the meaning of the Ac, can only be ſuch as are impozted with 
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de liberation, and by reaſonable Agents, not caſually, and with. 
out reaſon; and therefoze teck d Goods are no Goods impoꝛted 
withtn the intention of the A&, and conſequently not to anſwer 
the Kings Duties; to Goods, as Goods, cannot offend, forfeir, 
unlade, pay Duties, or the like, but men whoſe Goods they are. 
And wreck'd Goods have not Owners to do theſe Offices, when 
the A& requires they Could be done; Therefoze the 46 intend 
ed not to charge the Duty upon luch Goods. 


Judgment for the Plaintiff. The Chief Juſtice delivered 
the Opinion of the Court, 


> 


Hill. 23 & 24 Car. II. C. B. Rot. 695. 


Richard Crowley Plaintiff, In a Replevin, againſt Tbomas 
Swindles, William Whitebouſe , Roger Walton, Defen- 
dants. 


Þ E Plaintifi declates, That the Deſendants the Thirtieth 
of December, 22 Car. 2. At Kings Norton, in a place there 
called Hurley field, took his Beaſts, four Cows and four Heifers, 
and detain d them, to his damage of Forty pounds. 

The Defendants defend the Foce; And as Bailifis of Mary 
Aſbenhurſt, CAidow. juſtific the Caption ; and that the place con- 
tains, and did contain when the Caption is ſuppos'd, Twenty . 
cres of Land in Kings Norton afojeſatd. 

That long befoze the Caption, one Thomas Greaves Eſquire, 
was leis d of One hundred Acres of Land, and of One hundred 
Acres of Paſture fn Kings Norton afozeſatd, in the ſaid County 
of Worceſter; whcreof the Locus in quo is, and at the time of 
the Caption, and time out of mind, was parcel in his demeſne, 
as of Fee, containing Twenty Acres. 

That he long befoze the Caption, that is, 13 die Decemb, 
16 Car. 1. at Kings Norton afozeſatd, by his Indentute in wyt. 
ting under his Seal, which the Defendants pzoduce, dated the 
ſaid day and year, in conſideration of fozmer Service done by 
Edmond Aſhenhur ſt to him the ſaid Thomas, did grant by his 
ſaid Writing to the ſaid Edwond, and Mary bis lite, one year- 
ly Rent of T«enty pounds, iſſuing out of the ſatd Twenty Acres, 
with the Appurtenances, by the name of all his Lands and He- 
te ditaments. (cituate in Kings Norton afozeſatd. 

Habendum the laid Rent to the (aſd Edmond and Mary, and 
their 9ſſigns, aftcr the deceal} of one Anne Greaves, and Thomas 
Greaves, Uncle to the Szantoz, oz either of them, which firſt 
ſhould happen, during the lives of Edmond and Mary, and the 
longer liver of them, at the Feaſts of the Annunciation of the 
blefled Uirgin Mary, and St. Micha«! the Arch angel, by equal 
poztions: The firſt payment to begin at ſuch of the (aſd Feaſts 
as ould firſt happen nert after the veceaſe of the (aid Anne 
Greaves, and Thowas the Cincle, oz cithet of them. 

4 a That 
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Richard verl. 
Thomas Swindles Kc. 


That if the Rent were behind in part or in all, it ſhould be 
lawful for the Grantees , and the Survivor of them, to enter 
into all and Gngular the Lands in King's Norton of the Grantor, 
and to diſtrain and detain until paywent. By vertue where- 
of the lad Edmond and Mary became ſcis'd of the ſald Rent 
in Demeſne, as of Free-hold, during their Lives , as a- 


The Defenkants lap further in Fa, That after, at is 
to ſay, the laft dap of February, in the Two and twentieth 
year of the nom Ring, the ſaid Aone Greaves, and Thomas 
the Uncle , and Edmond the Hugband, died at King's Nor- 


in the Deed; And if the aforeſaid 
of Ten pounds, and of Twenty pounds, (hall 
ics aforeſaid, in part or in all, Thar 
he ſaid Edmond and Mary, at any time 
during the joynt natural Lives of the ſaid Anne Greeves, and 
Thomas Greaves the Uncle , if the ſaid Edwend and Mary, or 
either of them, ſhould fo long live, and as often as the ſaid 
Rents of Twenty pounds, or any parcel ſhould be behind, to en- 
ter into all che ſaid Themes Greoves the Grantors Lands in King's 
Norton aboreſtid, and to Diſtrain 


y — 2 Plaintiff demurrs upon 
the 

Two Exceptions have been taken to this Conuzance made by 
the Defendants. 


The firſt, foq that it i fad. The Rent was granted out of 
the Twenty Acres, deing the Locus in quo, by the Name of all 
the Gramors Lands and Hereditaments in King's Norton, and that 
apy ein that Caſe is not good. 


The 


Richard verſ. 
— $n 175 
The Caſe of Grey and Chapman was urg d, where by Inden. A Elia. Cro- 

ture S. one Prudence Couſm let a Houſe, and Twenty Acres “ 
Land, by the Name of all her Tenewents in 8. But ſt was not 
lien d in what Vi!! the Acres were. 
The Court was of Dpinion in Arreſt of Judgment, that 
42889 vin in the per nomen 'was not matert- 


Another Caf to the ſame purpoſe was urg d of Gay againſt 4 Kun ceo. 
Cay, where a Gant in poſſeſſion was pleaded , and not as in . > 
Reverſion: And upon view of the Recoꝛd. the Gzantoz had gran 
ted Teucwenta pradivia per nomen, of a Peluage which A. P. 
held foz life, where the per nouen was ab jung d not to make 
good the Ozant. 

The Court is of Opinion, notwithfanding theſe Caſes, 
That in the pzeſent Caſe the per nomen is well enough, becauſe 
it is alledg'd the Gzantoz was leig'd of Two hundred Acres of 


bis Lands in Kings 
ledg'd to be parcel of all his Lands there, being Two hundred 


But in Chapman's Caſe, Jt is not alledg'd that the Tweney 
Acres of Land demis d were parcel of all the Tenements in $. 
per nomen, of which the Twenty Acres were to pals. 

As fo} the ſecond Caſe of Gay, it was not le that Lands 
granted, as in poſſeſſion ould paſs, per nomen, of Land, that 
was in RKeverſion. 

The ſecond Exception is, Becaule the Clauſe of Entry and 
Diſtreſs in the Deed upon Oyer of it, differs from the Clauſe 
of Entry and Diſtreſs alledg d in the Conizance. Foz inthe Co- 
nizance it is (aſp, It ſhould be lawful to Enter and Diſtrain if the 
rent were unpaid and behind after any of the Feaſts whereon it was 
due, that is, at any Feaſt that ſhould firſt happen after the death 
of Anne or Thomas Greeves , for the Rent did not commence be- 
fore. 
But by the Deed, If che Rent were behind at any the Feaſts, 
the Entry and Diſtreſs is made to be lawful for it, during the joynt 
Lives of Anne and Themes Greaves the Uncle, apd during their 
joyne lives, it could not be behind, fo it comment d not till one 
of them were dead. 


1a z Do 


Richard Crowley ver. 
I76 Thomas Swindles, &c. 


ScarpluaS Da as the lenle muſtrun, That if the Rent wert behind, it 
Hendkinios, ſhould be lawful to diſtrainduring the joint Lives of ds and The- 
420. words — — — end 
gy ne behind death of one of them. Therefoze wozds, 
— during their joynt natural lives, being inſenſible, ought to be re- 

jected, Foz wozds of known 

the Context of a Deed,that 

—_ rejected equally 


judgment pro Deſendent. The Chief Juſtice delivered 
the Opinion of the Court. 
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Trin. 16 Car. II. C. B. Rot. 2487. But 
Adjudg d Mich. 20 Car. II. 


Bedell verſus Conſtable. 


Þ the Act of 12 Car. 2. cap. 24. It is among other things 

Enacted, That where any perſon hath, or ſhall have, any 
ild or Children under the Age of One and twenty years, and 
not married at the time of his death, It ſhall and may be lawful to 
and for the Father of ſuch Child or Children , whether born at the 
time of the decreaſe of the Father, or at that time in venere ſa mere 
or whether ſuch Father be within the Age of One and twenty years, 
or of full Age, by his Deed executed in his life time, or by his laſt 
Will and Teſtament in writing, in the preſence of ewo or more 
credible Witueſſes, to diſpoſe of the cuſtody and tuition of ſuch 
Child or Children, for, and during ſuch time as be or they ſhall 
reſpectively remain under the Age of One and twenty years,or any 
leſſer time, to any perſon or pet ſurs in poſſeſſion or remainder, other 
than Popiſh Recuſants : And ſuch diſpoſition of the Cuſtody of 
ſuch Child or Children made fince the Four and twentieth of Fe- 
dry, 1645. or hereafier to be made, ſhall be good and eſfectual 
againſt all and every perſon or perſuns c iming the cuſtody or tui- 
tion of ſuch Child or Children as Guardian in or otherwiſe: 
And ſuch perſon or perſons to whom the cuſtody of ſuch Child or 
Children hath been, or ſha!l be ſo diſpoſed or deviſed as aforeſaid, 
ſhall and may maintain an Action of Raviſhment of Ward, or Treſ- 
paſs, againſt any perſon or perſons which ſhall wrongfully rake a- 
way or detain ſuch Child or Children, for the Recovery of ſuch 
Child or Children,and ſhall and may recover Damages for the ſame 
— aid Action, for the uſe and beneſit of ſuch Child or Chil- 

ren. 

And ſuch perſon or perſons to whom the cuſtody of ſuch Child 
or Children hath been, or ſhall be, ſo diſpoſed or deviſed , ſhall 
and may take into his or their cuſtody to the uſe of ſuch Child or 
Children, the profits of all Lands, Tenements, and Hereditaments 
of ſuch Child or Children; and alſo the cuſtody, tuition, ind ma- 


bagewe r. 


Coke Li, f. 
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* Houſe and Land follows as inci 


Bedell vetſ E” 


nagement of the Goods, Charrels , and perſonal! Eſtate of ſuch 
Child or Children, till their teſpective Age of One and twenty 
years, or any leſſer time, according to ſuch Diſpoſition aforeſaid ; 
and bring ſuch Aion or Actions in relation thereto, as by 
Law a Guardian in Common Soccage might do. 


By the Call is deviſed in theſe wozds, 
do bequeath my ſon Thames to my Brother Robert Towray of 
Rickball , to be his Tutor during his Minority. 

'"Sefoze this Act, Tenant m Socrage of Age might have diſ- 
pos d his Land by Deed, 02 laſt ill, in truſt toz bis Heir , but 
not the Cuſtody and Tuition of his Heir; foz the Law gave 
— next of Kim, to whom the Land could not de. 

end. | 
But Tenant tn Soccage under Age, could not diſpoſe the Cu- 
ſtody of his Deir, noz deviſe oz demiſe his Land in truſt to him 
in any manner. — — — 
of bis tit, but cannot veviſe oz demiſt his in truſt fo 
him fox any time dice&1y ; (oz if de would, the deviſe oz demiſe 


J (ay dixtaip he cannot, but by a mean and obliquely he may; 
nominating who hall have the Cuſtody, and foz what time, 
confequent the Land follows , as an incident gtven dy the 
to attend the cuſtody , not as an Intereſt devis'd oz demis'd 


party. 

difference is very materfal ; fo} if the Father could de 
vile the Land in truſt fo him until his Son came to One and 
twenty, as he can grant the Cuſtodp then, as in other Caſes 
of Leaſes fo years, the Land undoubtedly Chould go to the 
Erecuto} oz Avminiffrato? of him whom the Father named, fo 
the tuition, and the truſt ould follow the Land, as in other 
where Lanvs are convey'd in truft. 
when he cannot, ex dire&o, deviſe the Land in truft, 
Land follows the Cuſtody, and not the Cuſtody the 
Land; and the Land muft gs as the Cuſtody can go,and not the 
Cuſtody as the Land can go. 

As where a Houle oz Land belongs to an Office, o a Chamber 
to aCorody, — . — by Deed, the 


very, becauſe the Office is the pzincipal, and the Land but per- 
taining to it. 


a 


A ſecond Conſiderations, That by this Ac no nr cuſtody 
is inftituted, but the office of as to the duty and 
of the place, is left the ſame, as the Lat befoze had pe- 

bd and (etled of Guardian in Soccage, 

But the #odus babendi of that office is altet d by this dd in 

1. It map be dels fo a longer time, viz. to the Age of the 
Heir of One and ewenty , Where befoze it was but to Four- 
teen, 

2. IN may be by other perſons help, foz befoze it was the next 
of Rindzed, not inheritable, could have it, now who the Father 
names ſhall have it. 

So it is, as if an Office grantable foz life only befoze,thould 
be made gramable foz years by Parliament, oz grantable befoze 
ſhould be made grantable but to ſome kind of 


as to the Duty of it, and its eſſence, is the ſame 
Modus habendi altet d. 


| Socrage barſes 
only in the Modus habendi, then the Card hath the (ame legal 
Remedy againſt this Huardian as was againft the old. But 


time of his Maroc ip under One and twenty: But leaves 
beirs of all other Anceſtors Clarys in Soccage, as befoe x 
Therefoze J hold, : 

t. That ſuch a Special Guardian cannot trangferr the Cuſtopp 
of the Card by Deed oz will to any other. 

2. That he hath no different Intereſt from a Guardian in Soc- 
cage, but fox the tune of the (Uarvitry. 

1. Men an AG of Pariizment attrrs the Common Law, the 
meaning Gaunt br (trained be yon the wozds. exctpt in Caſes 
of publick UtAity, when the end of the act appetrs to be larger 
than the enawving werds. by the words the Father only can 
appoint the Guardian, therefoze the Guardian ſo appointed, can- 
not appoint another Suarvian, Th 

2. C 


del] verſ, 
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2. The Mother hath the ſame concern fox her Beit, as the 
Father hath ; But ſhe cannot by the Ad name a Guardian, there- 
foze much lels can the Guardian named by the Father. 

3. The Father cannot by the 4& give the cuſtodp to a Papiſſt, 
but if it may be transferr'd over by him whom the Father 
names, oz by Act in Law go to his Executo oz Avminiſtratoz , 
it may come to a Papiſt, againſt the meaning of the 44. 

4 Dffices oz das of perſonal Truſt cannot be aſſign'd ; fox 
the Truſt is not perſonal which any man may have. 
Dyer 2& 3 s, At the Common Law none could have the Cuſtody and 
l- #199 Marriage of a mans Don and Þetr apparent from the Father , 
pet the Father could not grant oz ſell the Cuſtody and Marti. 
age of his Heir apparent, though the marriage was to his 
own benefit, as was reſolved by the greater number of the 
Judges in the Lozd Bray's Caſe, who by Indenture had ſold 
fo} Eight hundred pounds the Cuſtody and Marriage of his 
Don and Þetr apparent, in the time of Henry che Eighth, 
to the 


Lord Audley, Chancellor of Eng'and. 

Lord Cromwell, Lord Privy Sea!, 

Sir William Paulett, Treaſurer of the Houſhold. 
The Marquis of Wincheſter, Lord Treaſurer, 


Dyer ſupra The Reaſon given is, That the Father bath no Intereſt to 
£.190.b.pl.19 be granted oz (old to a Stranger in his elveſt Son, but it is 
inſe parably annex d to the perſon of the Father. 

Two] diffet d. becauſe an Aion of Treſpaſs would lye 
ko; taking away a mans Veit apparent, and marrping him, 
whence they conclude he might be granted as a Chatce]. 

" H 10 23-6 Pn an AGtion of Treſpaſs will lye to taking away ones Ser- 
— al 0 taking away a Monk, where he was cloyſter d in Caſtiga- 
Lett. O. \ 
. 1 Viri; pet none of theſe are al- 
gnable. 
Weft. 1. c.43, By the Statute of Weſtminſter the Firſt, If the Guardian in 
Chivalry made a Feoffment of the Cards Lands in bis Cu- 
ſtody during bis Binozity , the Heir might fozthwith have a 
CUrit of Novel Diſſeiſin again the Guardian and Tenant,and 


the Land recover'd ſhould be deltver'd ta the nert of kinn to the 
Þetr, to be kept and accompted foz to him at his full Age. 


This 


Bede verſ. 
4 Conſtable. I 8 [ 


This was neither Guardian in Soccage nog Chivalry, but 7 2. luſt. 
ſpectal Guardian appointed by the Statute, and ſuch a Guardian z, — * 
could not aſſign over, noz ſhould it go to his Executors by the 5. N wan 
Expreſs Book. = —— 

This Caſe likewiſe , and common Erpertence proves, ken stant 
That Guardian in Soccage cannot aſſign, noz ſhall the Cuſtody = | — 
go to his Executors; though ſome ancient Books make ſome — 
doubt therein. Guardia by 

Foz expzcfly by the Statute of 3 H.z. the next of kin is to an. wil, 
ſ\wer and be accomptable to the Veit in Soccage , as this ſpecial Leaſe of the 
Guardian is here by Weſtminſter the Firſt. _— -_ 
neither aſſign their Cuſtody, noz did it go to their Execurors, ay C. 
becaule the Truſt was perſonal , and they had no Intereſt foz $.g%4: c. 
themlelves. 3 Jas.Crf.99, 

The Truft is as perſonal in this new Guardian, nog hath he 


* Intereſt in it foz himſelf; and therefoze he hall not aſſign 


A Guardian in Soccage cannot transfrrr his Cuſtodp, be. 
cauſe it is a perſonal Truſt, but the Truſt of this ſpecial Guar- 
dian is moze perſonal ; therefoze that he hall trangferr it, con- 
cludes ſtrangely. 

The Office of a Philizer is an Office of perſona! Truſt to ow 2 
do the buſineſs of the Court, and not adignable, no Execution 
can be upon it. 

Sir George Reynels Caſe, an Office of Truſt and Confidence 
cannot be granted foz years, becauſe then it might go to per- 
— (that is, to Erecutozs 0} Avminiratozs) never truſted oz 
confided in. | 

Do is Littieton erpzeſly, That all Offices of Truft, ag 8 375 
Steward, Conſtable, Bedlary, Bailiffwick, muſt be perſonally oc- 
cupted,unleſs they be granted to be occupted by a Deputy, and are 
not aſſignable, 

And a moze near oz tenverer Traſt cannot be, than the 
Cuſtodp and Education of a mans Child and Heir, and pzeſer- 
vation of his Eſtate. 

It may be ſat, That in theſe Caſes the Law doth particu- 
larly appoint the Guardians, and therefoze no others can be. 
= the Caſe at Barr the Father appoints the perſon , not 

aw. 

It is true, there is a difference in the Caſes,but not to make 

the Truſt moze aſſignable in the one Cale, than the other. 


S b {Ahbere 
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{Uhere the Law appoints who ſhall be truſted, the Truft 
cannot be refuſed, as in the ſcveral Guardians befoze mentt- 
oned. 

But where the Perſon names the Truſtee, the Truſt may be 
refuſed ; but once accepted, it cannot be transfer'd to others , 
mote than where the Law names the Truſtee, 

An Erecutoz bath a pztvate office of Truſt (fo2 we ſpeak 
not of publique) and is named by the Teftatoz, not by the 
Law; therefoze he may refuſe, but cannot aſſign his Erecutoz- 


ſhip. 

But it is true, an Erecutoz} may make an Erecutoz 
(due Circumſtances obſerved) who wall diſcharge the firſt 
Teſtatozs Truſt, but the reaſon is. that after Debts patd , 
and Legacies , the Surplus of the Goods belongs to the Er- 
ecutoz, proprio jure, 

An Adminiſtratoz hath a pzivate Office of Truft , he can- 
allign noz leave it to his Executoz, he is not named by 
Jnteſtate, but by the Law in part foz him, but not per- 

| may not claim it if be will, becauſe it muſt paſs 


02 Receiver are Offices of perſonal Truſt, 
; (o is the Office of every Servant. 

An Arbitratoz , oz one authozized to ſell a mans Land, to 
give Livery, oz receive it, cannot afſign; it is a perſonal Confi- 


Cuffody is not in its nature Teſtamentary, it cannot pay 
Legacies, no be diſtributed ag Alms. 
not accomptable to to the Ordinary, as Inteſtates 


3. The Heir ought to have a Guardian without interruption 
Executo may be long befoze be moves the Clill, 

at refuſe. An AUdminiſtration , long befoze 
„ and after, may be ſuſpended by Appeal; and 
Ward hath no certain Guardian reſponlſal to; 


be (aid, That theſe are naked Autho- 
ns have no Intereſt, but a Guardian 
lett and ſett the Wards Land during 
own name, Gant Copy-hold Eſtates, 


Tt 


It is an Jntereſt conjoyned with his truſt fox the Ward, 
(Jean not here of equitable truſts, without which Intereſt 
he could not diſcharge the truſt ) but it muſt be an Jntereſt 
fo2 himſelf, which is transferrable, oz ſhall go to big Ex- 
ecuto}. 
All Erecutozs and Adminiſtratozs have latereſt and Þ2o- 
petty neceſſary to their Truſts ; to they may (cl the Goods 02 
Leales of the Teſtatoz 0} Inteſtate, without which they could 
not execute the Truſt. 
A Monk made an Erecutoz might do the like, who in his own 
right could have no Jutereſt oz Pꝛopertp. 
But luch Intereſt pzoves not that the Executozs o Admt- Guardian in 
niftratozs may aſſign their Truſt, oz that it Gall go to their ec , 
ſuch Intereſt as a Guardian in Soccage hath, ſhall not gg to gen o- 


his Executoz, but is annexed to his Perſon, and therefoze N b. 4. 
not transferrable, Levee 
qu 1014. 


Do as J take the ſenſe of the Act, colleaed in ſhozt, to be, 

Whereas all Tenures ate now Soccage , and the next of kinn, 
to whom the Land cannot deſcend, is Guardian until the Heirs 

of Fourteen ; yet the Father, if he will, may henceforth no- 
minate the Guardian to his Heir, and for any time, until the Heirs 
Age of One and twenty , and ſuch Guardian ſhall have like remedy 
for the Ward,as the Guardian in Soccage by the Common Law hath, 

Another Expoſition of this 4& hath been offcr'd, as if the 
Father did deviſe his Land by way of Leaſe, during the mt- 
nozity of the Heir, to him to whom he gave the Cuſtody in 
Truſt tog the Þefr , and ſo the Land was aſſignable over, and 
went to the Executozs, but follow'd with the Truſt. 

1, This is a fozcd ESrpoſition to carry the Cuſtody to 
any Stranger, to the Father, oz to the id, 02 to any 
that may inherit the Land contrary to the ancient and excellenc 
policy of the Law. 

2. By ſuch an Expoſition the Heir ſhould have no Ac- 
compt of ſuch a Leſflee, as he may againſt a Guardian, but 
muſt ſue in equity, fox this Statute gives Aaions , fuch as 
Guardians might have to him, who hath the Cuſtody, but gives 
none againſt him. 

3. I ſuch Lefſee ould give the Heirs marriage, the Heir cone Lit. t. 
bath no but the Guardian in Soccage ſhall accompt o: 


what the marriage was wozth. 


Pb 2 The 
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Stat. Mal- The Statute only ſaith, That ſuch perſon nominated by the 

bridge c.) Father may take to his Cuſtody the Profits of all Lands, Tene- 
ments, and Hereditaments of ſuch Child and Children, and alſo 
the Cuſtody, Tuition, and Management of the Goods, Chattels, 
and perſona! Eſtate of ſuch Child or Children ; And may bring 
ſuch A&ion in relation thereto, as a Guardian in Soccage might 
do. 


tit by Law is Guardian to both; but 
+. Guardian of the ſecond 


Jnfant by any wozd of the A& ; Foz he is neither an Heredica- 
ment, or Goods, or Chattels of the firſt Infant. 


As to the ſecond part; 


f the Father, being of Age, ſhould deviſe his Land to 
PBinozity of his Son and Peit, in truſt foz 
fo} bis Maintenance and Education, until be 


of the Cuſtody within this Statute, foz he 
befoze the Statutc. 


= 
& 
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But if above Fourteen at the Fathers death, then the Devile 
of the Cuſtody is meerly void foz the incertainty. 


Fox 
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Foz the Ad did not intend every Heir ſhould be in Cuſtody 
until One and twenty, Non ut tamdiu ſed ne diutius, therefoge be 
ſhall be in this Cuſtodp but ſo long as the Father appoints ; 
and it he appoint no time. there is no Cuſtodp. 

Na man have power to make Leaſes foz any term of years, 
not exceeding One hundred, and he demiſes Land, but erpyeſ- 
ſeth no time, (hall this therefoze be a Leale fog One hundred 
years? There is no Reaſon it ſhould be a Leaſe ; foz the grea- 
teſt term he could grant, moze than foz the lea term be could 
grant, oz indeed tog any other term under One hundred : 
Therefoze it is vold foz incertainty; and the Caſe is the ſume 
foz the Cuftody. 

Fox if the Father might intend as well any time under 
that, no Reaſon will enfozce that he only intended that. 

And to ſap he intended the Cuſtody foz ſome time, therefoze 
ſince no other can be, it muſt be to that, will hold as well in 
the Leaſe, and in all other Caſes of incertainty. It a man 
deviſes Ten pounds to his Servant, but having many,none ſhall 
have it fo2 the incertainty. 

It may be demanded , Jf the Father appoint the Cuſtody 
until the Age of One and twenty, andthe Guardian dye, what 
hall become of this Cuſtody ? 

It determines with the death of the Guardian, and is a 
Condition in Law; and the ſame as it a man grant to a 
man the Stewardſhip of his Bannoz fox Ten pears, 02 to 
be his Bailiff : It is implyed by wap of Condition, if he live 
ſo long. 

A Coppholder in Fee ſurrenders to the Lozd, ad intentio- pyer 8 Eliz- 
nem, that the Lozd ould grant it back to him foz term of life, 25-2! 5» , 
the Remainder to his Cife , till his Son came to One and 
twenty, Remainder to the Don in tayl, Remainder to the (life 
fo ute. The Þugband died: The Lozd at his Court granted - 
the Land to the CUife till the Sons full age. The Kemain- 
ders, ut ſupra; The (Wife marries and dies Inteſtate; The 
Hugband held in the Land; The cUives Adminiſtratoz, and to 
whom the Lozd had granted the Land, during the Pinozity of 
the Don, enters upon the Hugband. 

This Entry was adjudg'd unlawful, becauſe it was the Ates 
term; but iſe it had been, if the CUife had been but a 
Guardian, 02 next Friend of this Land. 

The like Caſe is in Hobart. Balder 4nd 

If itbe inſiſted, That this new Guardian hath the Cuſtody, 25" 
not only of the Lands deſcended oz left by the Father, but - | 

a 
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all Lands and — oy —Henn-ar yk mm the In- 
fant, which the Guardian in Soccage had not. 

That alters not the Caſe; foz if he were Guardian in Soc- 
cage without that particular power given by the Statute, he is e- 
quatily Guardian in Soccage with it, and is no moze than if the 
Statute had appointed Guardian in Soccage to have care of all the 
Eſtate of the Infant, however he came by it. 

Belides that pzoves directly that this new Guardian voth 

not derive his intereſt from the Father, but from the Law; 
the Father could never give him power oz intereſt of oz in 
that which was never his. 


The Court was divided, viz. The Chief Juſtice, and Ju- 
ſtice Wide for the Plaintiff z Juſtice Tyrrell and Juſtice 
Archer for the Defendant, 
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Hill. 19 & 20 Car. II. C. B. Rot. 506. 


Holden verſus Smallbrooke. 


I Trover and Converſion, and not Guilty ple aden, the Jury Robinſon. 
gave a Special Uerdic to this Effect, Doctor Mal oy 
Prebendary of the Prebend of Walvey, founded in the Cathedral of 
Litchfield, ſeis d of the ſaid Prebend and one Meſſuage, one Barn, 
and the Glebe appertaining thereto, and of the Tithes of Wolwey in 
right of his Prebend, 22 April. 13 Car. 2. by Indenture demiſed to 
Giles Ay, and his Aſſigns, the ſaid Prebend, together with all 
Houſes, Barns, Tenements, Glebe Lands and Tithes thereto be- 
longing for three Lives, under the ancient Rent of Five pounds ten 
ſhillings, 4 (being one of the Lives) died feis'd of the Prewiſ. 
ſes ; at whoſe death one Taverner was Tenant for one year (not en- 
ded) of the Demiſe of Ah, of the Meſſuage , Barn, and Glebe 
Lands, and in poſſeſſion of them, whereupon the Plaintiff eatred 
into the Meſſuage and Glebe, and was in the poſſeſſion of the ſume 
and of the Tithes as Occupant. And afterwards Frantes Ay. the Re. 
lid of the faid Giles Aftly enters upon the Meſſuage, and claims the 
ſame as Occupant , in br verbs, Frances Aﬀtly, Widow of Giles 
Ah, enters upon the Houſe, and claims the ſame, with the Glebe 

Tithe, as Occupant ; Taverner attorns to Frances 47. and 
aſterwards grants and aſſigns all his Eſtate in the Premiſes to the 
Plaintiff; afterwards Conguef, the Huzband of Frances Af, took 
one Sheaf of Corn in the name of all the Tithes, and afterwards 
demiſed the Tithes to the Defendant * The Tithes are ſet forth, and 
the Defendant took them, whereupon the Plaintiff brought this 
Action. 


SBefoze J veliver my Opinion concerning the particular 
Queſtions befoze open'd, ariſing upon this Recozd, I Wall ſay 
ſomewhat ſhoztly of Natural Occupancy and Civil Occupancy. 

Firſt opening what I mean by thoſe terms, then bziefly (hew- 
ing thetr difference, as far only as is material to the Queſtions 
now befoze me, 


I 
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I call Natural Occupancy the poſieſſion either of ſuch na- 
rural things as are immoveable, firt, and permanent; as 
Land, à Pool, River, Sea (fog a Sta is capable of Occupan- 
cy and Dominion naturally, as well as Land, and hath natu- 
rally been in Occupancy, as is demonſtrated in Mr. Seiden's 
Mare Clauſum at large ; which lye unpoſleſs'd, and in which no 
other hath pzioz right. 

©} of things natural and moveable,cither animate as a Horſe, 
a Cow, a Sheep, and the like, without number, oz Inanimate, as 
Gold, precious Stones, Grain, Hony, Fruit, Fleſh, and The like, 
numberleſs alſo, wherein no man, until the poſſeſſion thereof 
by Occupancy, had any other right than every man had (which 
is as much as to ſay) wherein no man had right, ſor that which 
is equally every mans right, is no mans right, 


hence it follows (fo I hall not ſpeak of the uſage oz ex- 
tent ofſuch a poſſeſſion by natural Occupancy, it being a ſubjca 
too large, and not neceſlary foz my pꝛeſent purpoſe) 

1. That there can be no Occupancy natural of any thing 
wherein another than the Occupant hath right : Foz by the de- 
finition made, natural Occupancy is the firſt right. 


2. A Claim, without actual poſleſſion, cannot make a man a 
natural Occupant : Fo, 

1. Chen a Claim is, cannot be poſſibly known to all con- 
cern'd in the Occupancy of a natural thing, and what cannot 
be known, is (as to all effect of right) as if it had not been; 
no} is there any CharaGer of a natural Claim, but the poſſeſſion 
and uſe of the thing, but ctviliy there may, either by wozd oz o. 

ſign, agreed on. 
de end of a natural Kight, to any natural thing, 
the (ſeparate ule of the thing to a part of Mankind, 
which cannot be uſed by all Mankind; but it Claim onlp 
would give a Right to the things of nature, they might ill 
remain , as much without ule after the Claim as befoze, which 


end of Nature in giving a Right to natural 
things. 


3. If Claim could give a Natural Right, one might claim 
all things in the Univerſe, not already appropriated, and might 


have done (o in the beginning of time, when nothing almof 
was appropriated. 


— — — — 
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4. Anatural Occupant hath no Eſtate of Fee, Freehold, or the 
like, which are Eſtates fozmed and raiſed by municipal Laws, 
but hath only a bare poſſeſſion to keep 02 fozſake, 

$5. That Land poſſeſſed by a natural Occupant muſt be without 
any ſozt of Vaſſallage of Service, Rent, Condition, o; other 
Charge whatſoever , foz thoſe lervitudes upon the Land cannot 
be conceiv'y without a fozmer right in him that laid them, 
but natural Occupancy of things wherein none had any foz- 
mer right, oz having any, have deſerted it; (og naturally a 
man can have nothing againſt his own will. 

6, Two oz moze cannot, at the ſame time, have ſeverally 
plenary poſſeſſion, that is, Occupancy, cf the ſame thing there- 
foze none can have right to that by reaſon of poſſeſſion, whereof 
another is already poſſeſs'd, foz then there would be two ple- 
nary Puſſeſſors ſeviral'y of the ſame thing at the ſame time, 
which is impoſſible. 

And although every Nation hath, by Conſent and Agreement 
among the people of it, its pzoper Laws to guide and deter- 
mine mens Properties to all things 


Territozies, than this oziginal and natural 
that Nation that will not admit a right by occupancy to ano- 
ther Nation in the Land ſo poſſeſs'd by it, muſt at the ſame time 
confeſs they have no right to their own, which they hold but in 
like manner, 

They bo would be further ſatished concerning this kind of 
occupancy , may reſort, for exafineſs above other Books upon 
this Sub jech, to Mr, Selden's Mare Clauſum, lib. 1. and to Hugo Seldeni Mare 
Grotius his firſt Book, de jure Belli & Pacis, c. 3. de acquiſitione Suu. . 1. 


originaria rerum ʒ & c. 4. de derelicti one ptæſumpta, & cam ſecuta — 
occupatione, &c. . 1. 0.3.4 


1. By Civil Occupancy I mean (uch an occupancy, either 
of things immoveable, as Lands; oz of things moveable, as is 
— to inſtitution and the law of the place, and particular. 

— — — Law of England, as to the decifion of the 


2. — Law — England, there is no occupancy by an per- 


fon, of any thing which another hath a right to poſſeſs, 
whereinthe Law of the Land agrees that of natural occu- 
Pancy, 


Tc Oc- 
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Occupancy by the Law muſt be of things which have natural 

as of Land, oz of other natural things, not of things 
which have their being and creation from Laws and Agree- 
ments of men; foz there is no dire and immediate occupancy 
of a Rent, a Common, an Advowſon, d Fair, a Market, @ Re- 
mainder, a Dignity, and the like. 

cin fg, There can be no Occupant of any thing that lieth in grant, and 

bCr.41 EKL f, cannot paſs without Deed, becauſe every Occupant muſt claim by a 

721 Cravleys que eſtate, and averr the life of Ceſtuy que vie. 

0.555 m9 And in this the Civil Occupancy with us of Laod agrers with 

of a Rect. Natural Occupancy, which muſt be of a thing that hath natural 


eriſtence, and not only legal. 
But although the be always of a natural thing, yet 


the Occupant both therebp by the Law enjoy ſeveral things, ma- 


: 


vowſons appendant, which are not themſelves natural things, 
but things created by Law,no2 att they immediately and by them- 
ſelves capable ofOccupancy,but with reference tu. and as adjunds 
of theLand;and herein the civil Occupany differs from the natural. 

And the reaſon is clear, becauſe the occupancy of the Land , 
which ought not to lye bold. doth not ſever oz ſeparate any thing 
from the Land which the Law hath with it; and if it voth 
not ſeparate from it that which is joyn'd with it by Law, though 
that be not capable of Occupancy in it ſelf, as an Advowſon oz 
Common, it muſt follow that ſuch things continue joyrrd oz be- 
e In CID 


In civil occupancy the Land in orcupancy is chatg d with all 

Laub. the ler vitude impos d bythe firſt L-for oz by the Law. As x. to 
the payment of Rent, 2. to be ſubject to waſte, 3 to forfeirure, 4. to 
other Conditions, wherein it differs from Land whereof a man is a 
natural occupant. 

As to the civil occupancy of moueabit things, which are com- 
monly termed perſonal things oz goods, there are few of thoſe 
in our Law that have not a Proprietor (and conſequently no Oc- 
cupant can be of them) thoſe which fall under occupancy of that 
kind, are fo the moſt part found in things, ferz natu'z, whoſe 

bad. la. cu. acquiſition is etther per piſcationew, as n ib, og per aucupium, 
as in Fowl, oz per venat ionem, hy hunting: Theſe do cedere oc- 
cupanti communi Jure. 


. Hence 
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1. Pence it follows bp way ot Inference and Corollary, That 
there can be no primary and immediate Occupancy of a Tithe, 
fo} it is not in its own nature capable of Occupancy moze 
than a Rent oz Common is. and is in truth in its nature but a 
Rene, it cannot paſs by it (elf, but by Deed, and as other things 
which lye in grant. 

A ſecond thing that follows out of the fozmer Pzemiſſes, is, 
That the Freehold, qua Frecho d, is not the thing 
there is an Occupancy ; fo the Freehold is not a natural 
but hath its eſſence by the poſitive Municipal Law of the 
dome, it cannot abſtra& from the Land in this matter 
pancy, be either entred into, oz poſſeſſen. The Freehold is an 
immediate conſt of the pollemon; tog when a man hath 
gotten the of Land that was vold of a Proprietor, oz 
other thing capable of Decupancy, the Law fozthwith doth caſt 
the Freehold upon the Poſſeſſoz, to make a ſufficient Tenant to 
the Precipe. Therefoze 

As to the firſt Queſtion, Whether Holden the Plaintiffs En- Q,eq. f 
try upon the Leſſee Taverner's poſſeſſion, into the Houſe,Glebe, 
and Barn the Firſt of March, 1666. and openly ſaping, 1 enter 
and take poſſeſſion of this Houſe, Glebe, and Barn, and the Ground 
thereto belonging, and the Tithes of Woolney, in my own Name 
and Right, as Occupant upon a Leaſe made to Giles Aﬀly and his 
Aſſigns for three Lives, by Dr. Mallory, Prebend of Woolney, did 
make bim Occupant of the Houſe, Land, and Tithe, oz either of 
them, the Leſſee Taverocr not having made any Claim ag Occu- 
pant to any of them? 

I hold clearly, this Entry and Claim did not make Holden 
Occupant of the Houſe, Land, gz Tithe, oz of any of them. 

To every Occupant of Land, oz other thing capable of Oc- 
cupancy, two things are requiſite. 1. Poſſeſſton of the Land 
which was void and without Owner. 2. The having of the 
Freehold to avoid an obeyance, which is had as well where the 
poſſeſſion is not vold, as where it ts. 

The firſt, that is the poſſeſſion, is acquired by the party, and 
bis Ac, but the Freehold is acquir'd by the dd of Law , which 
caſts it upon the poſſeſſion aſſoon as there is a Poſſeſſor, oz where 
it finds a Poſſeſſor when the Freehold is in none. 

1. This Claim and Entry was in Order ta gain the firſt poſſel 
flon of the Land which was vold; but that was impoſſible to bs 
bad, cos the Leſſee Taverner had the poſleſſion befoze he held it 
then; therefoze the Claim was to no end. 


Ce 3, Me. 
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2. Secondly, A man cannot be an Occupant but of a void 
Poſſeſſion, 02 of a Poſſeſſion which bimteit hath; but here was 
no vom Poſſeſſion when Holden enter'd and claimed as Occu- 
pant, fo? the Leſſee was in lawful polleſſion of the Houſe and 
Barn and Land at the time of the entry and claim. 

3. Thirdly, It this Entry and Claim ſhould make Holden q 
legal Occupant , which cannot be without gaining the poſſeſſion, 
then there would be two plenary legal poſſefſozs of the ſame 
thing at the ſame time, Holden by his Entry and Clana, and Ta- 
verner the Leflee by virtue of His leaſe ; but that is impoſſible 
there ſhould be two plenary poſleſſors of the ſame thing at the 
— Therefoze Holden can be no Occupant by ſuch Entry 
and Claim 

Skelton & 4. This very Cale in every point hath been reſold'd in the 

Hay, 17 J*- Caſe of Skelton and Hay, 17 Jac. where upon an F; 

1-254  bzought, a Special Uervic founy, That the Biſhop o — 

ſter made a leaſe to Sir William Whorchood of certain land fox 
his own, and the lives of two of his Sons. Sir William did 
let the land to Joho Mallert at will, rendzing Kent, and dyed; 
Mallett continued the poſſeſſion, not claiming as Occupant ; one 
of Str William's Sons entred as Occupanc, and made a leaſe 
to the Plaintiff in the Action : Jt was adjudg d that ballett the 
Defendant, being in poſſeſſion, the Law caft the Freehold up- 

ces, n him without Claim and had he diſclaim d to hold ag — 

2 — keeping the poſſeſſion, he muſt have been the Occupane 

Rolls 2. pers fox where one entered to the ule of another, de that entred wa was 

Let. E. ad judg d the Occupant, 

CUbich Caſe pzoves one may be an Occupant again and 
— own intention , and therefoze a Claim to denote his 
intention. 

3. Co be an Occupant is not neceſſary ; and Tenant foz years, 
as well as at will, is Occupant by that Caſe. 

Belldes claiming to be Occupant , is to claim to be in poſ- 
{eſſion, oz to claim the Freehold, 02 both but the Law binds 

not a man to claim that which be hath already; and — 
— — b be Ocenpue of it; 0 mae is 
12 no 222 


6. Claim is never to make a Righe which a man hath not, but 
to pzeſerve that which he hath from being loſt: fs Chim to a. 
vold a Deſcent, whereby a man had ſoſt his right to enter, ſo a 


man makes no Claim to be remutted, when by ad of law he is in 
big R emitter. 


As to the ſecond Queſtion , (Whether Frances Aſtly, the Re. Queſt. 2 
lic of Giles, entring the Five and twentieth of March, 1667, 

upon the Lefſee Taverner's poſſeſſion, and claiming the Houſe, 

Glebe and Tithe, ag Occupanc , and the Lefſes Taverner 
ing to her, makes her an Occupant of the Houſe, Land, oz Tithe? 
The Queſtion hath nothing in it differing from the fozmer , 
but only the attornment ; and it is citat, the Attopnment of Ta- 


he had the Tithe of Woo!ney by ſuch his 


ly died fels'd, is the difficult Queſtion ? 
Another 


Queſtion mill arile , when Taverner the Leſſee, 
dad by leaſe the Houſe, Barn, and Land, and ſo found, and 
Occupant certainly of theſe , when afterwards Ta 
Leſſee, conceſſit & aſſignavit totum ſtatum ſuum de & in 
to Holden the Plaintiff, and gave him Livery and 
upon, whatſhall be underſtood to pals by the wozd premiſſis 
$ therein as Occupant 
{f the Tiche accrued to him by reaſon of 


Fox if he were Occupant of the Tiche 
ing Occupane of the land, it follows not 
Eftate ta Holden in the Houſe and Land, and 
that therefore he paſt his Eſtate in the Tirhe, noz 
found to de by Deed. 


w wt 
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Cok.Limn.f. 
414b. 


To clear the way then towards reſolving the principal 
Queſtion, 


1. At the time of Giles Aſtly's death. the Tithes and the Houſe 
and Lands were fever'd io Intereſt; log the Lefſee Taverner had 
a Leaſe of the Houſe, Glebe, and Baro, and the Tiche continued 
in aſtly. 

2. This ſeverance was equally the ſame, as It the Tiche had 

been demis d to Taverner, and the Houſe and Land had remained 
Ci in Aſtly's poſſeiſlon. 
3. Though the Freehold of both remained till in Aſtly at 
his veath, notwithſtanding the divided Jntereft in the Land and 
Tithe ; pet the Freehold being a thing, quatenus Freehold , not 
capable in it (elf of Occupancy, no no natural, but a legal 
thing, which the Law caſts upon him that ts Occupane, that will 
not concern the Queſtions, either who was Occupant, or of what 
he was Occupant ? 

4. J take it fo2 clear, That a naked Tithe, granted by it ſelf 
pur auter vie, and the Grantee dying without aflignment , living 
Ceſtuy que vie, is not capable of Occupancy, moe than a Rent, 
a Common in groſs, and Advowſon in groſs, a Fair, or the like are, 
it being a lying in Gzant equally as thole others do. 
Coke's Littleton ; There can be no Occupant of any thing which 
lyeth in Grant, and camot paſs without Deed, I cited the 


— mga befoze with other Authozities againſt Occupancy 


3. Ia man dye ſeis'd of Land which he holds pur auter vie, 
and alſo dies (eig'd of Rent held pur auter vie, 02 of an Ad- 
vowſon oz Common in groſs, held by diſtin Szants, pu r auter 
vie, and the ſame Ceſtuy que vie, oz the (everal Ceſtuy — (fo 
. — © ) ltving : Though the Gzantee died 
ſeis'd of a Freehold in theſe ſeveral things, I concetve that be 
which enters into the Land firft, after his death, will be Occu- 

pant of the Land which was capable — — 5. but net- 
ther of the Tithe, Advow ſon, no Common, which are not 
of Occupancy, and have no moze coherence with 
upon, noz relation to, the Land, than if they hay 
pur auter vie, to another, who had happen d to dye in 
ner as the Gzantee of the Land did. 


Holden verſ. 
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And that which bath intricated men in this matter, hath been 
a Conception taken up, as if the Occupant bad for his object 
in being Occupant, the Freehold which the Tenant died ſeis d of, 
which is a miſtake ; foz the ſub ed and ob ect of the Occupanc 
are only ſuch things which are capable of Occupancy, not things 
which are not, and not the Freehold at aſl, into which be 
neither doth, noz can enter; but the Law caſts it immediately 
upon him that hath made himſelf Occupane of the Land oz other 
real thing whereof he is Occupanr, that there may be a Te- 
nant to the Precipe. But, as was well obſerved bp 14 
ther Wil wott, Mo Precipe lies foz ſetting out Ti be at 


Law z and J doubt not, by the Statute of 32 H. 8. c. 7. . 
Sir Edward Coke in his Litr. f. 159. a. ſeems to be — — 


that a man may at his Election have remedy for witholding Tithe, 
after that Statute, by Action or in the Eccleſiaſtical Court, by 
that Stalute Doubtleſs de hath foz the title of Tithe ag foz title of 
Land, 1 them away, but not perhaps foz not 


poſſeſſion, as if de had leag'vthe Land to Ta- 
verner, and the Tithe to another , if then Ta 
Occupant of the Land, fhould 
kasd to auother, as the Land 
walt he have the Tithe remaining in Aſtiy himſelf 
death, 

Scill we muff remember the ground inſifted on, 
Occupancy begins with the Freehold, but begins by 
the Land, oz other real thing, which was void and 
and that by A& of Law the Freehold is caſt upon r, 
either entring where the poſſeſſon was voſd , oz being in pol 
lemon when Tenant pur aucer vie died, either as Leſſee to: 
pears, 02 at wilt to Tenant pur auter vie, tog the Law equally 
caſts the Freehold upon him, as was refolved in Chamberleyne 
and Eures Caſe, repotted by Serjeanc Rolls and others, Se- 
cond Part, f. 151. Letter K. and in Caſtle and Dods Caſe, 3 Jac. 
Cr. f. 200. 

Therefoze after ſuch Severance made by the Tenant pur 
zuter vie, the Land and Tithe are as vdiffing and ſundet d from 
each other, ag if Tenant pur auter vie had held them by diſting 
Gzants, 0z ieas d them to diltine perſons. 
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In the next place J ſhall agree, 


That the Occupant of a Houſe ſhall have the Eſtovers, o wap 
pertaining to ſuch Houſe, the Occupant of the Demeſne of a 
Mannor , 02 of other Land, shall have the Advowſon ap- 
pendant, 02 Villain regardant to the Mannor o Common belong- 
ing to the Land, and the Services of the Manoor not (cver'd item 
the Demeſne befoze the occupancy. 

Fo? a Poſſeſſor of a Houſe, Land, Demeſne of a Mannor, ag 
Occupant, doth not by ſuch his poſſeſſion (ever any thing belong. 
ing to the Land, Houſe, oz Demeſne, moze than the Foſſeſſor by 
any other title than occupancy doth ; and if they be not lever'd, 
it follows they muſt remain as befoze to the Foſſeſſor of that 
to which they pertain. 

Do if a Mannor, being an intire thing,conſiſting of Demeſncs 
and Services, which are parts conſtituent of the Mannor ; the 
poſſeſſing and occupancy of the Demeſns, which is one part, can 
no ſeverance of the Services from the intite, and there- 


no occupancy of them, being things 
that lyt in Gzant, and paſs not without Deed ; yet when they 
are adjuncts, oz pertaining to Land, they do paſs by Livery only, 
without Deed, 
Coke Lit. E Whatſoever paſſeth by Livery of Sciſin, either in Dred or in 
11.8.8083. Law, may paſs without Deed, and not only the Rent and Services, 
parcel of the Mannor, ſhall, with the Demeſus, as the more prin- 
cipal and worthy , paſs by Livery without Deed ; but all things 
regardant, appendant, or appurtenant to the Mannor, as ſnc1- 
dents or Adjun&s to the ſame , ſhall, together with the Man- 
not, paſs without Deed , without ſaying cum pertinentiis. And 
if they pals by Livery, which muſt be of the Land, they mug 
likewiſe paſs by any lawful Ent: y made into the Land, and ſuch 
the Entry of the Occupant ts. 
But ag by occupancy of the demeſn Lands of a Mannor, the 
Services are not (ever'd ; ſo if they be ſevet d at the time when 
the occupancy happens, that ſhall never of it (elf unice them 


again. 

Now in the Caſe befoze us, The Tithe is neither appen- 
dant 02 appurtenant, 0} any ſozt of Adjun& to the Glebe q 
Houſe, nog are they to the Tithe, no; will a leaſe and livery 
of the Glebe fimply, with the appurrenances, paſs the Tithe 
at all, noz a Gant of the Tithe pals the Glebe ; nog are cither 
of 
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of them cooſtituent patts of the Prebendary oz Rectory, as the 
Services are of a Mannor; fog a total ſeverance of the Ser- 
vices and Demeſne deſtroy the Mannor, but a ſeverance of 
the Tithe oz Glebe will not deſtroy the Rectory, moe than 
the ſeverance of a Mannor, parcel of the poſſeſſions of a 
Biſhoprick , will deſtroy the Biſhoprick ; fo the Glebe and 
the Tithe are but ſeveral poſſeſſions belonging to the Redo- 


Hut it is true, that in the Caſe befoze us, and like Caſes, 
a Grant of the Prebendary , 02 of the Rectory , una cum terra 
Glebali , & decimis de Woolney , The Tithe, which alone can- 
not — without Deed, doth paſs by Livery of the Redory, Brose; 
and la pals, that though the Deed mentions the Tithe to be parr-2.f 201. 
paſo'd, yet if Livery be not given, which muft be to pals the 24027 
Land, the Tiche will not paſs by the Deed, becauſe the inten- : 
tion of the parties is not to pals them ſcvetally, but una cum, 
and together. 

Therefoze the Tithe in ſuch Caſe muſt paſs in time by 
the Livery , which did not pals without it, though granted 
by the Deed. 


Pet it is a Queſtion , Whether in ſuch Caſe the Tithe paſ[- 
ſeth by the Livery oz by the Deed ? Foz though the paſſing it 
by Deed is ſuſpended by reaſon of the intention to pals the 
Land and Tithe together, and not ſeverally, it follows not, but 
that the Tithe pafſeth by the Deed where Livery is given,though 
not until Livery given. 


Tf a man be ſeis'd of a Tenement of Land, and likewiſe of a 
Tithe, and agrees to ſell them both, and without Deed gives 
Livery in the Tenement to the Bargainee in name of it, 
and of the Tithe, I concetve the Tithe doth not paſs by that Live- 


But a Prebend o Church man cannot now by the Statute of 13 Bz. . 10. 
13 Eliz. cap. io. make a Leale of the poſſeſſions of his Preben- 
dary without Deed. 


A Prebendary 02 Refory is in truth neither the Glebe noz 
Tithe , nog both, fo2 the one oz the other may be tecover d, 
and might at Common Law have been altened ; the ReGory 
remaining. But the ReGory is the Church Parochſal, 
whereof the Incumbent taketh the Cure and Deiſin dy his 
Induction after bis Inſtitution, which is his Charge, and 

D d without 


4. 
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407. Nis. 
Fake and 
Searls Caſc. 


Dell. 3. 


without other Seiſin then of the Ring oz Key of the Church- 
door, by InduGion into the ReGory the Parſon is (eis'd of all 
the poſleſſions belonging to his Redory, of what kind ſoe- 
ver. 

But though by the name of the ReQory the poſſeſſions be- 
longing to it, of what nature forever , adualip veſt in the la- 
cumbent upon Induction, and map pals from the Prebendary by 
Livery of the Prebend oz Rectory to his Leſlee, accozding ta the 
parties intention. 

Pet it follows not, That therefoze an Occupant, whocan 
be Occupant but of ſome natural and permanent thing as Land 
is, ſhould, by being Occupant of that whereof occupancy map 
be, habe thereby ſome other thing beterogene to the nature 
of Land , and not capable of occupancy, ag a Tithe ig, be- 
ing neither appendane ; appurtenant, 02 neccflary of 
that whereof he is Occupant; noz will it follow, that be- 
cauſe by giving Seiſin of the ReGory, the Tiche and Glebe 
belonging to it wilt paſs, that therefoze gibing Livery of 
the Glebe will paſs the Tube. Fox it i obſervable , That 
if a man be Tenant in tay! of a Mannor to which au Advow- 


But if a man be ſeis d in tayl ofa R , Conſifing of 
Glebe and Tiche, and diſcontinue it; after death of Te- 
nant in tay], the Veit in tapl ſhall have the Tithe which lay in 
grant, but muſt recover by Formedon the Rectory and Glebe. 
— in a Cale between co 

FaAment , a Demiſe 
Bediord of the Rectory of d. & de decimis —— 
nep of the Tiche, the Queſtion being 


T: 
5 
Hf 


Land, ſhall not have the Tiche whereof 
poſſeſſion at the time of his death, what call be- 
this Tithe , during the lives of the Ceſtuy que vies ? 
the hard queſtion. 
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And as to this Queſtion; 


It a Rent be granted to A. fo2 the life of B. and A. dies, 
living B J conceive this Rent to be determined upon the death 
of A. equaily, as it granted to him tog his own life. I ſapde-- 
termined, becauſe it is not pzoperly extin guiſh d, nog is it ſuC- 
pended. 

Fox Extioguiſhmere of a Rent is pzoperly when the Rent is 
abſolutely conveyed to bim, who hath the Land out of which 
the Rent tlues; 02 the Land is convey'd to him to whom the Rent 
is granted. 

And Suſpenſion of a Rent is when either the Rent 02 Land are 
ſo convey'd, not abſolucely and Goally, but fo2 a certain time af- 
ter which the Rent will be again reviv'd, 

The Reaſons why it is determined are, becauſe a thing ſo 
granted, as none can take by the Grant, is a void Grant, that is, 
as if no ſuch Gzant had been. Therefoze a Gzant to the Bi- 
ſhop of L. and bis Succeſſozs, when there is no Biſhop in be- 
ing at the time, 02 to the Dean and Chapter of fuuls, 02 ts 
the Mayor and Commonalty of fuch a place, when there i ng 
Dean 02 Mayor living at the time of the Szant,, is a vot 
Gant, that (s, as it it had not been, though Wch a ©1ant 
by wap of Remainder may be good. By the ſane 
it follows , That when any thing is (o granted, that upon 
ſome contingent hapning, none can take by the Gzant, no; 
poſſibly bave the thing granted, both the Gant, and 
granted, muſt neceſſarily determine; for what difference 15 
there berween ſaying that Rent can no longer be bad, when it 
is determined by his death for whoſe life it was granred , and 
ſaying none can longer have this Rent when it determines by 
the death of the Gran'ce pur auter vie? Fo? there is no . 
ſignee, Occupant, o; any other, can poſſibly have it; and it is 
therefoje determined 

In an Action of Trover and Converſion brought by Salter ler rerfur 
againſt Boreler , the Defendanc juſtifies foz that one Robert N 
Baſh was feis'd in Fee of Twenty Acres in Stanſted, and gran. 8 
ted a Rent charge to another Robert Baſh, hig Executogs ad 
aſſigns, during the lite of Frances the G2antees Wie, 6 
Sixteen pounds per Annum, The Gantee dies, and Frances 
bis wife takes Letters of Adminiſtration; and the Defendanr, 
as her Servant, and by her command took a Diſtreſs in the 
ſaid Twenty Acres fog Rent _ and impounded _ 

d ny 


a Holden verſ. 
200 Smuallbrooke. 


And Traverſeth the Converſion and taking in other man- 
ner 


Grantee, becauſe no Occupant could be of it. 

2. Becauſe the Fewe was no Aſſignee by her taking of Ad- 
miniſtration, 

3. None can make title to a Rent to have it againſt the 
terr Tenant, unleis he be party to the Deed, oz make ſufficient 


title under it. 
Moore 664.-p- The ſame Caſe is in Moore, repozted 41 — 
— 4 becauſe the Rent was determined by the death of the cc; 
__— : if Rent be granted pur auter vie, 
, and the Grantee dies, libing 
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and 
Eſcheat 3 and though new Monks may be made 

"This —— + — WO * 0 
ye ny 4 agrees p a Rene 
Fade ©. thing which lies in Gzant, pur auter vie, the Grantee 
determines, though it were a good Gzant, and en 
when after none can have it, it is determined. 


it muſt be by a 


20 


: 


| 


Body politique was deſtroyed, the 


2 is 


cha 


. By this I holdit clear, That if a man demiſe Land to ana- 
ther, and his Þeirs habendum pur aurer vie, 02 grant a Rent to 
dis Heirs, pur autet vie, though the Deir (hall have 

this Land o Rent after the Gzantees death, yet he hath it not 
as a ſpecial Occupant (as the common etpeſſion is) for if &, 
ſuch Heir were an Occupant, which he js not, for. a ſpecial Occu- 


of J. S. 


foz life is made, the Rtmainder to the right Heirs 
takes it by ſpecial limitation, if there be an 
Effate ends. But J ſee not how, 
is granted to a man and bis Heirs, pur auter 
ſpecial limitat ĩon after the Szantees 
was ſo in the firft Gzantee, that he 


H 


F 


5 


f 


i 


all. | 
But to inherit as Veit a deſcendible Freehold, the Fa- 
ther oz other Inceſtoz had not diſpos'd it, agrees wth the anci- 
ent Law, — — which obicer in Argument is 
dented in Walſinghams . | 
Si autem fiat donatio fic, Ad vitam donator is donatorio & bare» Brat; Lade 
dibus ſuis ſi donatorius præmoriatur heredes ei ſuccedent , . 
dum ad vitam donatoris, & per Aſſiſam mort is Anteceſſocis recupe- vico, c. 
rabunt qui obiit ut de ſeodo. 
it is evident , That Land granted to a man and bis 
foz the life of the Gzantsz, the Grantee in the life 
the G . the Heirs of the Grantee were to bim, 
Writ of Mordanceſter in caſe of Abate- 
A Re Det takes by deſcent) who 
not died ſeis d in Fee. 


— 
f a Fee, 
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2. K any man dye ſeis d of Land, pur auter vie, as alſo 
of many of theſe things io groſs, pur auter vie, by diſtin Ozant 
from the Land. The Occupant of the Land (hall have none of 
theſe things , but they are in the lame tate, and the Szants de 
termine as if the Gzantee had died ſeis'd of nothing whereof 
there coutd be any occupancy. 


But J muſt remember pou, that in this laſt part of my 
Diſcourſe , where J cad, That if a Rent, a Tithe, a Com- 
mon 02 Advowſon io groſs, 02 the like, lping in Gzant, were 
granted pur auter vie, and the G1antee died, living Ceſtuy 
que vie that theſe Gzants were determind, my meaning was. 
and is, where ſuch Rent, Tithe, oz other things, are ſingly 
gramtep , and not where they are granted, together with Lano, 
aq au other thing out of which Kent may iſlue, with Reſerva- 
tion of a Rent out of the whole. 


Fox although a Rent cannot iſſue out of things which lye 
in Gzant, as not diſtratnable in their nature, pet being 
granted together with Land, with reſervation of a Rent, though 
the Kent (flue pꝛopet iy and only out of the Land, and not out 
of thoſe things lying in Gzant , as appears by Litt eton 3 pet 
thoſe are part of the Conſideration foz payment of the Ren:,as 
well as the Land is. | 


Jn ſuch cafe when the Rent remains ill payable by the Oc- 
cupant , it is unreaſonable that the Gzant ſhould determine 
as to the Tube, oz as to any other thing iying in Szant , 
which paſſed with the Land as part of the Conſideration foz 
which the Rent was payable , and remain to the Leſſoz as 
befoze they were granted; tog ſo the Leſſop gives a Conſide- 
ration lo paying a Rent which be enjoys , and hath not 
withſtanding the Conſideration gtven back again. 


And this is the pzeſent Caſe , being fript and ſingled 
from ſuch things as intricate it: That Docoz Maliory, 
Prebend of the Prebendary of Woolnev, conſiſting of Glebe- 
land, d Houſe, Barns, and Tirbe of Weolney, and thereof 
ſeis d in the right of bis Prebendary, makes a Leaſe. ta 
Aſtiy of the Prebend. una cum the Glebe, Houſe, Barn, and 
Tithe foz Three Lives, rendzing the accuſtomed and ancient 
Rent of Five pounds Twelve ſhillings: Aly demiſeth to T- 


vernet 
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verner the Houſe, Glebe, and Barn fo} @ year, reſerving Twen- 


ty ſhillings, and dies, the Ceſtuy que vies Uving. 

As I concluded befoze, Taverner is Occupant of the Houſe, 
Barn, and Glebe-lavd , and conlequently iyable to pay the 
whole Kent, being Five pounds twelve ſhilli ly, 
though the Land , Houſe, and Barn be found X they 
ly value of Twenty fhillings only; but becauſe the Rem 
cannot iſſue out of Tithes, oz things that lye in Gant. it 
iflues only out of the Houſe, Barn, and Land which map be 
diſtrain'd on. 


2. Ik Taverner, being Occupant of the Land, 
the Tiches which remain'd in Attly , accozding 
foz thzee Lives at the time of his death, and 
nature there can be no direc Occupancy. It fol 
the Leaſe made by Dogtoz Mallory is detet min d 
Tithe, fog no other can have them; ee 
as to the Land and Houſe, and all the reſerv'd 
ſeems ffrange, the Land and Tirhe being granted 
Demile foz three Lives , which Cill continue 2 pet 
be determined as to part, 


3. Though the Rent iſſue not out of the 
Tithe was as well a Conſideration foz the 
Rent, as the Laod and Houſes were ; and it ems 
able that the Leſſor, Doctoz Mallory , ſhould by 
have back the greateſt Conſideration fox 
of the Rent, which is the Tiche, and 
wholly out of the Land by ad in Law 

not 
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yield it. 


Den hs ares 
our of . ithe oniyp , to upon 
foz Lives, moze than out of a Fair, though it were 
ancient Rene, and had been uſually anfwered 
as is reſolv'd in Jewel Biſhop of Srum's Caſe 2 
Caſe, where the Tithe, together with Land , 
Rent could {ſue was vem'ſs'd ; fox the accuſtomed 
Ducceſſoz could ne bet avoid the Leaſe , either in the 
as to the Tithe only. 
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ſaith, All Leaſes made by any Spiritual or Eccleſiaſtical per- 
ſons, having any Lands, Tenements, Tithes, or Hereditaments, 
parcel of the Poſſeſſions of any Spiritual Promoting , other 
than for One and twenty years, or three Lives, whereupon 
the accuſtomed yearly Rent, or more, ſhall be reſerv d, ſhall 
be void. 

Whence it is apparent , this Statute intended that Leaſes 
in ſome ſenſe might be made of Ties foz One and twenty 
years , 02 Three Lives, and an ancient Rent teſetv d; but of 
a bare Tithe only a Rent could not be relerv'd, accozding to 
Jewell's Caſe : foz neither Diſtreſs noz Allile can be of ſuch 
Reut, though an Aſſiſe map be de Portione Decimarum, ag 
is clear by the Lozd Oyer, 7 F. 6, and the difference rightly 
ſtated, 

Therefoze a Leaſe of Tithe and Land, out of which a Rent 
may iſſue, and the accuſtomed Rent may be reſerved, muſt 
be good within the intention of the Statute, oz Tirhe could in 
no lenſe be demis d. 

3. Taverner the Leſſee being Occupant Here by bis poſſeſ- 
lon becomes ſubzen to the payment of the Rent, to Waſte, 
to Forfeiture, Conditions, and all things that Ally the Leſ- 
— 2 hs Aſſignee, if he had made any, had been ſubjca 
92 

be muſt claim by a que Eſtate from Aſtiy, he muſt averr the 
Life of Ceſtuy que vie, ſo as he becomes, to all intents, an AC- 
lignee in Law of the firſt Leſſee. 

6. Without queſtion, the Occupant being chargeable with 
the Rent, ſhall by Equity have the Tiche, which was the pyinct- 
pal Conſideration foz payment of the Rent, when no man can 
have the benefit of the Tiche but the Leſſoz, Doctoz Mallory, 
who gave it as a Conſideration foz the Rent, which be muſt fiillt 
have. Therefoze 

I conceive the Realon of Law here ought neceſſarily to fol- 
low the Reaſon of Equity; and that the Occupant ſhall habe 
the Tithe , not as being immediate Occupant of the Tithe whereof 
no occupancy can be, but when by his poſſeſſion of the Land he 
becomes Occupant, and the Law caſts the Freehold upon him 
he likewiſe thereby becomes an Aſignee tn Law of Ast s Leaſe 
and Jntereſt, and conſequently of the Tithe, 
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An ancient Rent relerv'd within the Statute of 1. oz U. of the 
Queen upon a Leale of One and twenty years, 02 Three Lives, ig 
by erpzels intention of that Statote @ Rent ſog publique uſe 
and maintenance of Hoſpitality by Church-men , asis reſolv'd 
in Elſeinere's Cale, the 5. Rep. and therefoze if the Leſſee pꝛo- e C. 
vide not an Aſſignee to anſwer the Rent to the Succeſſors of the“ Nr. 
Leſſoz foz the ends of that Law, the Law will do it fog him. and 
none fitter to be ſo than the Occupant, in caſe of a Leaſe pur au- 
ter vie, as this is. 

And if the Occupaar, being Aſſignee, hath pala d all his Eſtate 
and [neereſt tothe Plainciff, the Plaiocift hath good cauſe of A&i- 


on fo} the Tube converted by the Defendane. 


Paſch. 22 Car. II. judgment for the Defendant. Three 
Juſtices againſt the Chief Juſtice. 


E e Trin. 


Trin. 20 Car. II. C. B. Rot. 2043. 


Harriſon verſus Doctor Burwell. 


In a Probibitian, for his Marriage with Jane, the Relict 
of Bartbalomem Abbot, his Great Uncle. 


The Queſtions are ; 


Vether the marriage of Thomas Harriſon the Plaintiff, 
with Jane his now wife, being the Relic of Bartholomew 
Abbot his great Uincle , that is, his Grand-fathers Brother by 
the Mothers ſide, be a lawful marriage within the Act of 32 H. 8. 
cap. 387 
Admitting it to be a lawful marriage within the meaning 
of that At, Mhether the Kings Tempora! Courts are pꝛopet iy 
Judges of it. becauſe the unlawfulneſs, oz lawfulnels of it, by 
that Ad, doth upon its being a marriage within oz with- 
out the Levitical Degrees 2 Foz if within thoſe Degrees, it is 
not a lawful marriage by that A&. And theright knowledge 
of marriages within oz without thoſe Degrees,muſt ariſe from 
the right knowledge ot the Scriptures, of the Old Teſtament, 
ſpectally the laterpretat ion of which hath been, and regularly 
is of Eccleſjaſtick Conizance, and not of Lay oz Temporal Co- 
nizance in regard of the Language wherein it was wit, and 
- —— waa d Interpzetations concerniag it in all ſucceſſion of 


Avmitting the Kings Temporal Courts have by that Ad of 
32. 02 any other, (pectal Contzance of the Levitical Degrees, 
and of marriages within them:And though this be no marriage 
within the Levitical Degrees (it being articled in general to be 
an Inceſtuous marriage)CAahether the Temporal Courts of the 
King can take Contzance in general, that it is not an Jnce- 
fuous marriage,by the A& of 32 H. 8. and conſequently pzoht- 
bit the queſtioning of it in the Eccleſiaſtical Courrs? Becauſe the 
wozds of that Ad are, That no marriage ſhall be impeached 
(Gods Law except) without the Levitical Degrees, and therefoze 


within 
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within the meaning of that Aa: Some marriages might be 
impeach'd accopding to Gods Law, though fuch marriage 
were out of the Levitical Degrets, whereof this may be 


one. 
as to the firſt Queſtion, The marriage of Harriſon and Jane Reſp. 1. 
his wite, is a lawful marriage, by the Act of 32 H. 8. cap. 


38. 

as to the Second, J hold the Judges of the Tempora] Courts Reſp. 2. 
have, by that and other Acts of Parliawenr, full Contzance of 
marriages within oz without the Les itz 8. 

as to the Third, J hold that as the Law ſtands at this time, Reſp. 3. 
the Kings Temporal Courts at Weſtminſter have full Conizance 
what marriages are inceſtuous, or not, according to the Law of 
the Kingdom, and may pꝛohibit the Ecclefiaſtick Courts from 
queſttoning marriages, as Jnceſtuous, which the ſald Courts 
in thetr Judgment all conceive not to be fo. Pet J Hall 
agree, the Eccleſiaſtick Courts may proceed in over to Di- 
vorcement and iſhwent concerning divers marrta 
and the Kings at Weſtwinſter ought not to pt 
them, though ſuch marrtages be wholly without the Levicical 


hall begin in ſome medfſare , firſt to clear the Second 
MQucſtton, viz. Whether the Kings Temporal Courts have any 
Conizance of the Subject matter, namely, wha 
within oz without the Levirica! Degrees > Qultifforis of that na- 
ture being (as muſt be confeſſed) regularly to be decided by 
the Law ne, whereof the Ecrleiaſtick Courts have _ 
rally the Conifzance : Foz it wette impꝛoper tog us to reſvive a 
Queſtion in a Law, when it was left tu an after Jnquiry, whe- 
ther we had any Contzance of , oz salli in that Law, by which 
the Queſtion was to be determined. 
There was a time when the Tewpora! Courts had no Coni- 
zance of lawful oz unlawfiil mattiages ; [v was there a time 
when the Eccleſiaſtical! Courts had no Contzante of matters Te- Herfloes C 
ſtamentary and probat of Wills, but the Law making power ok 
the Kingdom gave them that which they had not befvze, and 
the ſame hath giben the Temporal Courts this how, which they 

d not in fotmer times. p Conizance in this ſenſt, I intend 

uriſdiftion and judicial Power, s far as it extends, contetnin 

the lawfulne(sof marrtages , which an A& of Parliament ha 
given them. 


Ee: Not. 
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Notwithſtanding it will be ſaid , They want knowledge o; 
Skill in the Law by which it muſt be determined what ate, ; 
are not, the Levitical Degrees; fo they are not fudi⸗ 
ed in that Divine Law, they want skilt in the Oziginal in 
which it was wzitten, and inthe Hiſtory by which it is to be in · 
terpzeted. 

2s ſpecious as this ſeems, it is a very empty Objecton; fox 
no man is ſuppoſed neceſſarily ignozant of a Law which he is 
bound to obſerve. It is irrational to ſuppoſe men necefſart- 
iy ignezant of thoſe Laws, to; bzeach of which they are to be 
puniſht, and therefoze no Canon of Divine 02 Human Law,ought 
to be ſuppoſed unknown to them, who muſt be punicht foz craaſ- 
ing them. Ce are obliged not to marry in the pꝛohibited 
grees, not to be Heretical, or the like; therefoze we are lup- 
poſed to know both. 
Na is it an Exception to diſable a man of having any 
Church Dignity whatever, that he is not knowing in the 
Hebrew 02 Greek Tongue. All States receive the Scriptures in 
that Language wherein the ſeveral States think fit to publiſh 
them foz common uſe ; and it is but very lately that the Chri- 
ſtian Churches have become knowing in the Oziginal Tongues 
wherein the Scriptures were witten: which is not a knowledge 
of obligation, and required in all, oʒ any, butacknowledged ac- 
cidental, and enjoy d by ſome. 

It it were enacted by Parliament, That matters of Iube- 
ritance of Theft and Murther,ſhould be determined in the Courts 
of Weſtminſter, accozding to the Laws of Moſes, this Ob jtaton 
would not land in the way, no moze can it in this particular 
concerning lnceſtuous marriages. 

The Laws of one people have frequently been transferred 

over and become the Laws of another : As thoſe of the Twelve 

Tables from Greece to Rome; in like manner thoſe Laws of the 

Rhodians foz Matitime Aﬀatirs, made the Law of the Romans; 

— of England into Ireland: and many ſuch might be 
nced. 

As another lymn of this Objecion, it is ſaid, This A& 
13 H. 8. feems rather a directing a8, how the Courts Eccle- 
ſiaſtical ſhould pzoceed touching marriages out of the Levicical 
Degrees, than an Ad impowering the Temporal Courts to ahi 
bit thetr pzoceeding. 

When the King's Laws prohibit any thing to be done, there are 
regular ways to puniſh the Offender : As for common Offences by 
ladictment or Information. Erronious Judgments are remedied 

by 
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by Writs of Error. or Appeal. Incroaching juriſdid ion by 
Courts where no Writ of Error lies, is corrected by the King's 
Writs of Prohibitions, It is moſt pzoper to} the King to hin. 
der the violating of his Laws , by impeaching of marriages 
which the Law will not have impeach d, by incroaching Turi. 


dition, as to hinder them from impeaching oz dzawing into 


queſtion Contt aas lo Lands, 0} other things whereof they 
dave not Conizance. And the King hath never otherwiſe re- 
medied that fault againſt his Laws, but by his Prohibicions out 
of his Courts of Juſtice. 

No? is it conſonant to Law oz common Reaſon, That they 
who offend, by incroaching Juriſdiftion againſt Law, ſhould be 
the redzeſs allowed by Law only againt (ſuch incroachment, 
— were to pzovide againſt doing wzong by him who doth 
t. 


By the Aa, no petſon of what eſtate o; condition ſoever, is Rep-1,2. . 
to be admitted to any of the Spirival Courts, and to any Proceſs, pu" that way 
Plea, 02 Allegation, Contrary to the Ad. 7 * 


This ad therefoze never intended the Eccleſiaſtick Courts 
ſhould have any Judicial power to determine 02 judge what 
marriages were within oz without the Levitical Degrees, con- 
traty 0z not contrary to the A&, when it admits not any 
Proceſs Plea, 0} Allegation fn @ Spiritual Court, contrary to the 


Fox it is impoſſible that Court ould have Contzance to de- 
termine the lawfulnes oz unlawfuineſs of a marriage, which 
is (0zbid to admit Proceſs, Plea, 02 Allegation againſt ſuch marri- 
age, if it be lawful. 

1, This marriage not pzobibited in the 18. of Leviticus, nog 
the lame degree with any there pzohibited, : 

2. UK marriages, neither pzobibited in cerminis in Leviticus , 
no2 being in the ſame degree with a marriage there pzobtbited 
Gould be unlawful,there would be no ſtop oz terminus of unlaw- 
ful marriages. 

3- The 20. of Leviticus pzobtbits no other marriages than the 
18. of Leviticus doth, but appoints the puniſhments, which the 
Eighreenth doth not. 

4- Not now to determine, Whether the marriages menti- 
oned within Levicicus 18. be only pzobtbited, oz marrtages with. 
in tbe aegrees there mentioned: Talmudiſts hold the firſt 1 
the Karaics the ſecond ſtrongly : who in moſt concurr with our 
Farschial Table, 


3. This 
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5. This marriage not pzohibited by the Canons 1 Jac.Can.99, 
noz contained in the Parochial Table. 

6. Parriages between the Childzen and Parents tn the a- 
cending line incermediarely pzobibited ; and foz what Reaſons. 

7. Vom the wozds (Gods Law except) inthe At of 32 H. 8. and 
the wozds (or otherwiſe by Holy Scripture) tn the Ad of 28 H. 8. 
c, 16. are to be intended. 

8. The Defendant both not Article, That the Uncle, Bartho- 
lomew Abbot, did carnally know Jane his wife, aud then the 
marriage is not againſt Gods Law, by 28 H. 8B. c.) 

The milchief by the A& of 32 H. 8. was, That the Biſhop of 
Rome had always troubled the meer Juriidiqion and Regal 
Power of the Realw of England, and unquitted the Sub jed by 
making that unlawful, by Gods wozd is lawful, both in 
marriages and other things. 

Therefoze it is thought convenient foz this time, that to 
things be with diligence provided for. 

The firſt was againſt diſſolution of marriages conſummate with 
bodily knowledge, upon pretence of Pre- contracti. 

The other by reaſon of other probibicions, to marry than Gods 
Law admittethz As in Kindred or Aﬀinity between Coſen 
and ſo to the fourth and fifth Degree ; which elſe were lawful, and be 
not prohibited by Gods Law. — Again, that freedom in them was 
given by Gods Law. 

To remedy theſe cwo milchiefs, All marriages cooſummare with 
bodily knowledge between lawful perſons, and all perſons are decla- 
red to be lawful romarry which be not prohibited byGods Law. are 
made lawful by Authority of Parliament, notwithſtanding any Pre» 
contract. &c. 

But this part of the Clauſe to make good marriages not- 
withſtanding is repear'd, 2 EL 6c. 24. 1 EL. 

The other remains, which declares all perſons lawful 
to marry who are not pzohtbited by Gods Law, but is of no uſe 
to remedy the ſecond miſchief. 

erpound what perſons of Conſanguinity 
by Gods Law to marry, he will ex- 
pound Gods Law as the Canons and Popes ſomet ly did. 

That by the Word of God no man is ta uncover the nakedoeſs 
of the Kindred of his Fleſh, and therefore marriage is prohibited 
as farr as there are names of Kindzed and memozy,which is the 
reaſon of the Old Canon Law to pzobtbit to the Seventh Degree, 
foz further they had not names of Kindzed. And if it would 
bave remedied the Jnconventence, to (ay in the A8, That all 

mar- 
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marriages were lawful, not pzohibited by Hods Law, and leave 
the Pope then to re ſolve what was pzobidited by Gods Law, it 
was to no purpoſe to have added moze wozds to the 4& , but 
to have ended ther, and the inconvenience of pzohibiting mar- 
riages, log Conſanguinity oz Affinity, when God did not pro- 
hibit, had fill remain'd, 

But the Ad goes on, Aod that no Prohibition or Reſervati- 
on (Gods Law except) ſhould impeach any warriage for Con: 
ſanguinity or Affinity, for ſo it muſt be underſtood without the 
Levitical Degrees, for that was the ſecond thing ſpecially to be 
provided for ; ag the Ad ſaith. 

Not that no marriage ſhould be impeached without the Le- 
vitical Degrees, which the Ad intended not at ail, noz was it 
the thing to be provided foz, but not to be impeached fog Kin- 
dred 03 AMnity without the Levitical Degrees ; ag in Coſen Ger. 
mans, and ſo fo2th. 

Fox who will ſay, That by thoſe wozds no marriage ſhall be 
impeached without the Levitical Degrees, the Ad intended that 
no marriage tog natural Impotency, foz plurality of Husbands 
or Wives for Adultery, and the like, ſhould not be impeached, 
though it were out of the Levitical . 

Foz the A& had no aſpect upon ſuch marriages, but to hinder 
impeaching marriages lo; Conſanguinity oz Affinity, without the 
Levitical Degrees, which was the ſecond thing by the Ad, to be 
at that tune diligently provided for, 


Therefoze thole wozds, Gods Law except, muſt referr to ſuch 
other marriages, as by Gods Law might be impeach d. and not 
to any fo Couſanguinity oz Afoity,foz had not thoſe wozds been 
the generality of the Expreſſion, No warriage ſhall be impeach d 
without the Levitical Degrees, had excluded the impeaching mar- 
riages foz plurality of Wives oz Husbands, at à time fog Impo- 
tency and foz Adultery , as Sit Edward Coke obſerves, at the 
end of his Comment upon this Statute in his Second laſtitutes. 

But it thoſe wozds, No marriage (hail be impeach'd, Gods 
Law except, ſhall be underſtood, That no marriage ſhould 
— impeach'd, not pzohibited by the Scripture, viz.Gods Law, 

hen 

1. There was no uſe of naming the Levitical Degrees at 
all, 


2.The 


212 


Harriſon verſ. 
Doctor Barwel. 


13E.1, 


Mag.Charr, 
Cok. . 488. 
upon that 
Srarute. 


2. The Pope would have interpyeted the Scripture ( which 
belong'd to him ) to have pzobibited all marriages between 
Kinvzed, as anctently, and then the end of the ad had been 
fruſtrate. 

3- {Uberein was the Kings Juris diaion and Regal Power 
righted, if pzohibiting of marriage foz Conſanguinity oz Affint- 
ty, were to be pzoceeded in as fozmerly. 

But all marriages without the Levitical Degrees, being made 
lawful, becauſe the Secular Judges by the Ad of 28 H. 8. c. 7. 
had certain Conizance of them both erpzely , and in Conle- 
quence they were no moze of Eccleſiaſtical Conizance than 
Contracts concerning Land oz Lay Chattels were , and there- 
2 of them to be modibued as the o- 

Ex — 


This was to complain of the Pope as a w3ong doet againſt 
the Law of God, viz. Holy Scripture, and diligently to p20- 
vide remedy foz it to the Scripture, whereof the 
wzong doer was the only deciſive and infallible Interpzeter, as 
the Church then believed : which is redzefling a wong by the 
Judgment of the mong doer. 

Anciently, any A& of Parliament alter'd the Law, the 
lawfuloeſs 0} unlawfulneſs of marriages, and which were in- 
ceſtuous, which not, were only of Eccleſiaſtical Conuzance, 
and the Temporal Courts medled not to ratifie 9} pzohtbit a 


ny marriage. 
The Statute de Circumſpecte agatis. 


Circumſpecte agatis de Negotiis targentibus E piſcopum Nor- 
wic. & ejus Clerum non puniendo cos , ſi placitum tenuerint in 
Curia Chriſtianitatis de his qua mere ſunt ſpiritualia , viz. de 
CorreGionibas quas faciant pro mortali peccato, viz, pro fornica- 
tione, adulterio, & hujuſmodi. 

Sir Edward Coke in his Comment upon this Statute, and thoſe 
wozds, viz. pro fornicatione, adulterio, & hujuſmodi, which by 
the erpzeſs wozds of the Statute are ſaid to be mere Spiritualia, 
ſaith, and truly, That the wozd hujuſmodi muſt be underſtood 
of offences of like nature with Fornication and Adultery; ag fo} 
ſolicitation of a womans Chaſticy, which is leſs than Fornication 
o Adultery ; and foz laceſt, which is greater. So as the Conu- 
zance of Inceſt was meerly Spiritual, and concern'd not the lay 
Law at all oztginally, 


2. There 
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2. There was no time wherein (ome marriages were not law- 
ſul, and others unlawful, but the Judgment of both was meerly 
Ecclefiaſtick ; inſomuch. That if a man were queſtion'd in the 
Spiritual Court fo} a lawful marriage, the Temporal! Law would 
affozd him no Remedy by Prohibition, oz otherwiſe, becauſe they 
neither had any Juriſvicton of that Sub jta matter,noz were pze- 
ſumed to have any knowledge in thoſe Laws,by which ſuch mat. 
ters were to be determined, which were the Laws of God, contain. 
ed in the Scriptures and the Canon Law, either by Councils, oz the 
Popes Decretals gomitted in the Kingdom. 

3. Although the Canon Law had been ſozmerly relared, and 
the lawfulne(s of marriage entarged by Councils and Decretals, 
as they might be, and were, ſo as ſundzy warriages became law- 
ful, which were befozeCanonically pzohtbited. 

Thus it bappen'd in the Council of Lateran, under Pope Inno- Concil. Late- 
cent the Third; In quo Sancitum prohibitionem Copulz Conjuga- rar. fyb Inno- 
lis quartum Conſanguinitatis & Affinitat is gradum, non excedere, Lid. de juste 
quoniam in ulterioribus gradibus, jam nan poteſt abſque gravi di- Natur. £528, 
ſpendio hujuſmodi probibitio generaliter obſervari; (o befoze 
many Degrees beyond the fourth were fozbid) yet could the 
Common Law take no notice of this enlargement of lawful mar- 
tiages, noꝛ did not. | 

Becauſe the lawfulne(s fill depended upon the Law Divine, 
and the Canon Law, as then it food by that alteration whereof 
the Secular Judges had no'Conuzance oz Skill to Judge; non is 
there any Prohibition in the Regiſter, og elſewhere to be found, 
concerning the queſtioning of any marriage in the Spiritual Court, 
in all the time pzeceding the Ads of Parliament, no long aftcr 
ſome of them. 

But if at the time of this Council it had beenenaced by Par- 
liamenr, That all marriages ſhould be lawful after the ſourth De. 
gree from Coſen Germans inclufivelp,then if ſuch marriages had 
been queſtioned in the Spiritual Courts, a Probibicion had lain. be- 
cauſe a marriage was queſtioned which an Ad of Parliament 
had expzrſlp made lawful, and whereof the Secular Judges were 
the moſt Conuant. 

But if then, by an Ad of Parliament, all marriages had been 
made lawful, not pzobibited by Gods Law, oz not pzobibited in 
the Old oz New Teſtament, though by that Act ali maxtiages pzo- 
hibited by Canon Law, and not by Scriptute, had been made 
lawful; yet the Tempora! Courts had thereby na manner of 
Tuxiſdicion in Caſes of Marriage, becauſe the lawſuneſs 
of them were (ill to be meaſured . g Law out yn 

onu- 


nne 


. — 


——— And ſuch an aa of , 
tiament was direcozy only to the pzoceeding of the — — 
— — — — 

the Tempozal Courts, noz enabling to 
it the queſtioning of any marriage. _ * 


The Law and Reaſon of it being thus ſlated befoze the 
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2 1425 Aus of Parliament of 25 H. 8. c. 28. 28 H. 3B. c. . 2 H. 8. 
2 1.476 c. 16. 32 H. 8. c. 38. Mt mill fee what alteration was in- 
32 H.4.c.38. dut d by theſe reſpective Scarures in ade. 


an rt the Act ot 25 H. 8, hath theſe wa 


The Father tomary hi — 
$ ter, 
The Son to marry his Fathers daughter, procreated and borg by 


his Step-mother. 
The Son to marry his Aunt, his Fathers Siſter or Mothers Si- 
his Uncles Wiſe. 
his Sons Wike. 


The Brother to his Brothers Wife, 
A man tomarry his Wives daughter. 
His Wives Soos 


His Wives Daughters daughter. 
His Wives Siſter. 


Which Degrees :. Dr 


cation, — mr re rene 
affirmed, &c. 
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Chen it enaas a Separation by definitive Sentence in the Spiritu- 
al Courts of the Kingdom, without Prohibition frow, or Appeal to, 
Rome of ſuch marriages. | 
A he r* Ad of Parliament concerning marriages pzohibited, 28 K. 8.7. 
28 H. 8. c. 7. 
By which Ad the f8zmer A& of 25. is repeal'd, not fo? the 
matter of the marriages there pzohibited, as is (aid in that Ac, 
and therefoze 


In the ſame wozds, The marriages within thoſe Degrees are re- 
cited again, and declared to be prohibited by Gods Law. 


But with thele differences, that in the Prohibition, 


. Of the Sons marrying the Step-mother, is added, Carnally 
known by his Father. 

2. In the Prohibition offmarrying his Uncles Wife,is added, Car- 
nally known by his Uncle. 

3. In the Prohibition of the Father to marry his Sons Wife , is 
added, Carnally known by his Son. 

4- la that of the Brother to marry his Brothers Wife, is added, 

Carnally known by his Brother. 

5. In thoſe of marrying a mans Wives daughter, or her Sons So Sir Edw. 
daughter, or ber Daughters daughter, is added, having the Carnal — —.— 
knowledge ofhis Wife. By this Act theſe Degrees were the ſecond Degrees to 
time made of Lay Conizance. — 

Another alteration in this Ad from the fazmer, is, That frees” 
any wan carnally know any woman, all perſons, in any _— 
of Conſanguinity or Aﬀinity of the parties ſo offending , ſhall 
be adjudg'd to be within the ſaid Prohibitions, in like manner as 
if the parties ſo carnally knowing one another had been warried. 
Fo? example, It amancornally know a woman, not marry» 
ing her, be is pzohibited to marry her Daughter, or Daughters 
daughter, & d coaverſo, 

Jn all other Clauſes this A8, and the fozmer of 25, are ver- 
batim the ſame, and this Ac is in force. 


Ff » Obſer- 
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Obſervations upon thoſe two Acts 25& | 
28 H. 8. 


1, That by neither of theſe A&s, no marriage pzohibited 
befoze, either by Gods Law, oz the Canon Law, d 'd from 
it is made (lawful. 

2. That the marriages particularlydeclarcd by the Ads to be 
againſt Gods Law, cannot be diſpens d with; but other marria- 
geg, not by the Ads declared in particular to be againſt Gods 
Law, are left, ſatu quo prius, as to diſpenſations with 


3- That neither of theſe Ads gave any Juriſdidion to the 
Temporal Courts, concerning marriages , moze than thep hay 
befoze, but were Ads diredory gnly to the Eccieſiaſtick pzoceed- 
ing in matters of marriage. 

4- Neither of theſe Ads (ay 02 veclare , That the Degrees 
rehears'd in the (aſd Ads, and thereby declared to be pzohibt. 
ted by Gods Law, arc all the Degrees of marriage pzobtbitey 
by Gods Law. 

Fo? take the wozvs at moſt advantage to that purpoſe, viz. 
Since many inconveniences have fallen by marrying within the De- 
grees prohibited by Gods Law. That is to ſay, 

The Son to marry the Mother, the Brother the Siſter, &c. and 
that the enumeration in the AR of prohibited Degrees, had gone 
no further than to the Degrees of Conſanguinity , not enumera- 
ting any Degrees of Affinity ; as then it had bren no Inference 
to conclude that there were no moze pzobibited Degrees by 
— — intended by the Statue, than the Degrees of Coaſangui- 
nity only, 

Do now no Degrees being mentioned in the Statute to be 
Nohtbited by Gods Law, but thoſe which are erpzeſs'd , it can. 
not thence be concluded, That the Statute intended no other 
than thoſe to be pzohibited by Gods Law. 

Fox thoſe are therefoze mentioned to be pzohibitcd , becauſe 
they were Degrees ſignally erpzeſſed , and concerning which no 
queſtion oz doubt could be made. 
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In the ſame manner is it it a Statute ould ſap, Since many 
laconveniences have happen d, by doing things prohibited by the 
Kings Laws ; that is to ſay, By Depopulation of Farms, by ſub- 

ing of Tithes, by committing Dilapidations , and of many o- 
ther things forbidden by the Law. 

It would not be concluded, Chat the things ſo enumerated, 
were all the things prohibired by the Kings Laws, no moze 
can it that the enumerated Degrees of —— Parriages 
— = by Gods Law, are all the Degrees by Gods Law pro- 
hibir 

The next Scatute is an Ad of the lame Parliament, 28 H. 8. 28 H, 8.6. 16 
c.16, making invalid Licences, Diſpenſations, Bulls, and other 
Infruments purchas'd from Rome: CCMhtch A& bath theſe 


; 

That all Marriages ſolemnized within this Realm, or in any the By this A& 
Kings Dominions , before the Third day of November, in the Six ett ac 
and ewentieth year of the King, whereof there is no Divorce had made the 
by the Ecclefiaſtick Laws of the Realm, and which be nor prohi- iÞird time of 
bited by Gods Law, limited and declared in the AR made this pre- . 
ſent Parliament , for cſtabliſhing the Kings Succeſſion, or otherwiſe 
by Holy Scripture, ſhall be lawful and eſfectual by Authority of this 
preſent Parliament. 

. By this Law all Barriages made befoze that Third of 
November, 26H, S. no divorce being had, are made good and 


lawful. 
2. All Partiages made befoze that time, and not pzohibt- 
ted in the lumited and declared in the A& of 28 H. 8. 


c. 7. if the An had refted there, and gone no further, had been 
made good ; and it any of them had been queſtioned , a Prohi- 
bit ion would have lain out of the Tempora Courts, becauſe the 
unlawfulneſs of marrying was reſtrained to the Degrees limited 
in 28 H. 8. c. 7. whereof the Temporal Judges had perfect Cont- 
zance, as of a lay Law, 

But the Act going further, and ſaying, Prohibited by Gods 
Law, limited in the Act of 28. or otherwiſe by Holy Scripture , 
leaves, as i objected, all C nce of Martiages as befoze, 
to the Ecclefiaſtick Courts, not ſo amply. 

Do by thoſe added wozys , Or otherwiſe by holy Scripture. 
the Act made all Barriages ſolemnized befoze that time, not 
pzohibited by Holy Scriprure, good and lawful ; by which A, 
though Barrlages p2ohibited only by the Canon Law , divided 
from Scripture, were made good. 


Pet 
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Pet the tryal was, (Whether the Parriage was pzobibited 
by Holy Scripture? which being only of Eccleſiaſtick Conizance, 
they only could judge of the lawfulnels. 

And that the pozal Courts could by that dd no moge 
judge what Marriage was lawful oz Inceſtuous by the Holy 
Scripture, than what was Schiſm oz Hereße by the Holy Sctip 
ture. 

3. By this Ac it is evident, The Lax · makers thought ſome 
Marriages wert. o might be pzohibited by Gods Law, not linyt- 
ted inthe da of 28 H. 8. 

So it the da bad limited all Matttagts lawful,but thoſe foz- 
hidden in the Five Books of Moſes, 02 in the Book of Moſes called 
Leviticus, though the unlawfulnels of Barriage had been moze 
reſtrain'dunder that erpzeſſton, than under the general expzefſion 
of Holy Scripture. Pet 

Thoſe Books being part of Poly Scripture, the Secular 
—- =p had no moze Conuzance of the parts than of the 
whole. 

And ſo would it have been if the Ke had reſtrained the un- 
lawfulnels of Marriage to the Eighteenth Chapter of Leviticus, 
that being a part of the Book called Leviticus , the 
Courts could have no moze Conuzance of that part oz Chaprer 
of the Book, than of the whole Book, This J think is the full 
of the Objection. 


The laſt Law, and which is Cardo Queſtionis , as being 

* pleaded by the Plaintiff Harriſon tn the Books, ls the 
— Ac of 32 H.8. cap. 38. conſiſting of ſeveral parts ſomt 
whereof are Repea d ; as the bzanch concerning pre- 


I ſhall therefore examine that AR as it ſtands in force, 


1, Parriages between Coſen Germans, and all Barriages 
onwards between Collatera! Coſens, which were pzobtbited very 
lat, befoze the Council of Lateran, and ſince it, thoſe to the 
fourth Degree, to the making of this Aa, are made lawful, and 


declared not to be againſt the Law of God, viz, in 
Aud be not prohibited by Gods Law, — 


6. Ke- 


== 


n 


TI 


2 .Reftratning of 
anp of thoſe 


within 
Marriages beciated not to be «gainſt the Law of God. In theſe, 
ward Coke in his Comment wpon this Statute im his Magna 


Dir 
Charta, in erpzels. 

Do if any Parriage within thoke all de queftioned 
as Incrftuoug in the Spiritual Courts, a | well tyr upon 
this Au., becauſe the Marriages, by one part of the Act, are decta 
ted expely, 

1, Not to be againſtthe Law of Gov, 

2. Byanother, Ai Harttages controged between ſatbful 
perſons, as we declare all perſons ts be lawfal that are not pro- 
bibired by Hods Law to ate lawful. 

Joyning then thoſe two Clauſes together , That all Marri- 
ages are lawful, not prohibited by the Law of God; and that ſuch 
Marriages of Coſen Germans, and ſo onwards, are not prohibited 
Le: Jt is nanfelt that Proba io will iyt in duch 


But theſe Marriages concern not The Take in quron. 


2822 and upon which the dete nt Cute 
—— or Probibitice (Gods Law except ) ſhall 
trouble or impeach any Marriage withont the Levitical De- 


greed. 

The clear ſenſe of which Clanſe muſt be, That all Marriages are 
lawful, which are not prohibited within the Levitical Degrees, or 
otherwiſe by Gods Law. 


bp rraſon of Carnal Rnowtedge Cobe' Me 
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But the Judges of the Temporal Courts have long fince, and 
often, alter the Ac of 32 H. 8. granted Probibitions log queſt 
oning marriages out of the Levit ical Degrees, and thereby de- 
termined the lawfulneſs of ſuch Prohibirions. 

Do as many Parliaments having paſt ſince Prohibirions gran- 
ted in that kind , without complaint of it, as is likely, but cet 
tainly without redzeſs foz it. It is not ſafe, in a Caſe of pub. 
lique Law, as this is, between the Spiritual and Temporal juriſ- 
dicion, to change the recetv'd Law, no do J think it is erpe- 


&ed. 

That being taken then as (etled , That the Spiritual Courts 
may be pzohibited to queſtion marriages out of the Levitical 
Degrees. 


The firſt queſtion will be, 


Cahether any marriages be againſt Gods Law, but thoſe 
within the Levitical Degrees ? fox if none elſe be, the Temporal 
hve conſequent y—_ of all ——— Gods 
Then the wozds of the Statute, 


No marriage ſhall be impeach'd ( Gods Law excepted ) with- 
out the Levitical Degrees, be underſtood thus: 


No ll be 0 * 
W — — — 


The Authozity which makes foz this Expoſition, is Coke in 
bis Littleton, theſe wozds are ; 

For ** Statute of 32 H. 8. cap. 38. it is declared, That all 
perſons be lawful (that is, may lawfully marry) that be not prohi- 
bited by Gods Law tomarry ; that is to ſay, that be not prohibited 


by the Levitical Degrees. 
makes all the Law of God which p2o- 


Law, 


2 nn 
hibits marriages, to be only the Levitical Degrees, 
Wed — 9 —— — 8 
1 marr to warranting 
fo ; and lo intended to be by this Statute of 2 
— eo eu er gr 
1. Foz perſons pre-contr to a N pꝛohibite 
Gods Law to marry againſt | — * * 


2, Pet 


— 
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2. Perſons of natural Ii. porency (o Generation, are pzobt- 
bited to marry: For marriage being to avoid Fornication, if ft « C... v2. 
be * foz that purpoſe , as natural Impotency is, it is as 
null. 

Do is the Cale of Sabell, and another Caſe of one Bury » Df Dyer 2 £14798 
voze'd at the Dutt of their Wives fox Imporency. 

3. Plurality of Wives oz Husbands is ohibite d by Gods Law, 
the firſt being not pꝛohibited by the Levitical Degrees. 

And Sir Edward Coke, in the end of his Comment upon this Cok. Mag.C. 

Statute, notwithſtanding the paſſage befoze in his Littleton, ſuith 
expzifly, That marriages made with a perſon pre- contradted, 
02 with an Impotent perſon, could not have been queſt ion d in oz- 
der to a Divorce, by reaſon of this Statute, but becauſe ſuch mar- 
riages are againſt Gods Law ; yet are they all without the Levi- 
rical Degrees. This is the reaſon of the wozds, Gods Law ex- 
cept, lo theſe marriages map be impeach d, though out of the 
Levitical Degrees; this anſtuets the wo2ds, oz otherwiſe by Holy 
Scripture in 28 H. 8. c. 16. alſo. 


In what ſenſe any Marriages and Copmlations 
of Man with Woman, may be ſaid to be 
Natural, and in what not. 


In the firſt place, to ſpeak firialy what ig voratura! , It is e- 
vivent that nothing which aGvally ig, can be ſaid to be unnatu- 
ral, lo Nature is but the pzoduction of effects from cauſes ſuf- 
fictent to pzoduce them, and whatever is, had a ſufficient cauſe 
to make it be.eiſe it had never been, and whatſoever is effected 
by a cauſe ſufficient to cect it, is as natural as any other thing 
effected by its ſufficient cauſe. And in this ſenle nothing is 
unnatural but that which cannot be, and conſequently nothing 
that is, is urnatural, and fo no Copalation of any man with a- 
ny woman, no2 an effect of that Copulation by Generation, can 
be lald vnnatural ; lo if it were, it could not be, and if it be, 
it had a ſufficient cauſe. 

There are other Bales and Females, differing in their Spe- 
cies, which never have Appetite of Generation to each other, and 
eonlequently can never have the effect of that Appetite, the kinds 
whereof are \nnumerable. 


G g De- 


Gen. 20, „. 11. 


Lotv. if. v.75. 
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Between theſe the aus of Generation are (o unnatural, that 
they are {(mpoſlible, and no reſtratnt is neceflary to fuch by Laws, 
02 by other Induſtry. 


Marriages forbidden in Leviticus lawful before, 


Thole marriages and carnal knowledge which are amongſt 
the moſt Inceſtuous enumerated in Leviticus the Eighteenth, 
were (o far from being unnatural in primordiis rerum, that they 
were not only natural, but neceſſary, and commanded in that 
Command of Increaſe and Multiply, that is, the Carnal know- 
ledge between Bzothers and Siſters. 

Foz the MAoꝛid could not have been peopled, but by Adams 
Sous going in to their Siſters, being Byothers and Diſters by the 
ſame Father and Bother, oz by a moze inceſtuous coupling than 
that; and if ſuch Carnal knowledge had been abſolutely unna- 
tural in any ſenſe, it had never been either lawful oz neceſſary : 
Foz whatſoever is ſimply and ſtrialy unnatural at any time, was al- 
ays unnatural and unchangeable. 


Marriages lawful after reſtoring the World in Noob, 


After the peopling of the Mold, firſt from Adam, then from 
Noab, and to the time of Moſes gtving the Levitica! Law : Ba- 
ny other marriages pzohibited in the Levirical Degrees, were not 
only lawful, but pzoſecuted with the moſt ſignal benediatons 
and pꝛomiſes of God. 

As the marriage of Abraham with Sarah, who was his Sitter, 
that ig, the daughter of his father, but not the daughter of his wo- 
ther, 

Do is his anſwer to Abimelech, and ſo is the Tradition of het 
Genealogy. 

But by the Eighteenth of Levicicus, the marriage of the Siſter 
by the Father is pzohtbited to the Son, viz. 

Thou ſhalt not diſcover the ſhameof thy Siſter, the Daughter of 
thy Father, or the Daughter of thy Mother, whether ſhe be born at 
home, or born without, &c. 

The next inſtance is of Amram, the Father of Moſes and 42. 
ron, who married Jochobed his Fathers Diſter, namely the St. 
ſter of Roach. 

And 
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And Amr took Jechebed his Fathers ſiſter to his Wife, and ſhe Exod G. 1.a0- 
bare him Aue and Moſes. 


A bich in itttage is pzohtibited in the +5. of Leviticus, viz. 

Thou ſhalt not uncover the ſhame of thy Fathers Siſter, for ſhe is Leras. v.15. 
thy Fathers Kinſwoman. 

Jacob had two CUtves at the ſame time, Leah and Rachel, being d- Ne. 
Siſters ; which is a known Stozy. 

But by the Eighteenth of Levicicus—— Thou ſhalt not take a 1 . vit. 
Wife with her Siſter, during her life, to vex her iu uncovering her 
ſhame upon her, 

Beſfoze the Probibitioas in the Eighteenth of Leviticus, and 
then, and alter, a man not only might, but ought, in ſome ca- 
ſes, to marrp his Brothers wife, that was, U bis bzother died 
childleſs, as appears in the Hiſtory of Tamar and Judah befoze 
the Levitical Law. 

Then Judah ſaid to Ona, Go into thy Brothers wife, and do the Gen 38. 
Okce of a Kinſinan onto her, and raiſe yp Seed unto thy Brother, 
a would not (after a range manner) wherefore the Lord Lev.13. v.16. 

bun. 

But in the Eighteenth of Leviticus it is (atd, Thou ſhale nor diC- $1.25. v. 
cover the ſhame of thy Brothers wiſe, for it is thy Brothers ſhame. 

The (cquel of that Þiſtozy is well known, and theſe Jnſtan- 
ces fully pzove, Chat thole | marriages defoze inftanced, 


and which are pzobibited in the Eighteenth of Levicicus, were law- 


— 3 pꝛactiſed by the moſt remarkable men fo2 holineſs 


Nachor, the bzother of Abraham, married Milcah, bis bzother 
Haram daughter; ſo the Uncle matried the Nette; Gen. c.1 1; 
v. 29, 30. „ 

To this map be added. That childzen from nature know not 
their parents 02 kindzed from other people, and therefoze their 
Ads, whatever they be, whether of martiage oz otherwiſe, are 
(regarding nature only) as invifferent towards their Parents and 
Kindred, as towards any other men 02 women. 

The Paren's may poſſibly know their Children, and moꝛe eſpe- 
tialiy the Mother, by a knowledge that is natural, but it is 
ſible the Children ſhould naturaily know their Parents; 
they cannot naturally know that they do tranſgreſs towards 
their Paren's. 

But the knowledge of out Parents ts ſubſequent to nature,and 
not corqual with ber, and ariſeth from Civil! Laws, Education, 
and commen Reputation, not from Nature ; we take thoſe fog our 
Parents whom the Laws denotcto — ſo. The 
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The Theban Story of "Oedipus and Jocaſta his Mother, is an 
obvious Example in this uind, where both ignozantly marrt- 
ed cach other, and had Iſſue between them. Ot the marrt- 
Seld. de e age with the Mother, the Sitter, the Step mother, ancient- 
genrivm jux» ly permitted in Perſia, Greece, Egypt, and other places of the 
— Eaſt. Vide. 
dum lg. c. 11, Beſides, what is unnatural to man, qua man, muſt be ſo to 
all men, and at all times : But what is unnatural! to this oz 
that individual man, is unnatural only to him, and only to2 the 


time it is (o, and not to other men. 


— 


How things become unnatural by Cu- 
ſtome. 


A ſecond way by which mens das are ſaid ts be unnatural 
( and are ſo in fome meaſure) ts, When Laws Divine or Humane, 
do ſupervene upon mans original nature with great penalty for 
tranſęt eſſing them. Mens education, 4 tener dunn, to obſerve 
thoſe Laws, the infamy attending their violation, and the religi- 
ous cuſtomary obſervance of them, implant a horrour and averſneſs 
to break them; ſo that by long cuſtome they are not obſerv'd, only 
to avoid the puniſhment, and as things which were otherwiſe in- 
diflerent, but are obſerved, from an averſaeſs and loathing, begot 
by Cuſtome, to tranſgreſs them. That though men were ſecure from 
the puniſhmene, if they broke them, yet Nature denies all appetite 
aud inclination ro violate them. 

This kind of ſecondary Nature is eminently ſeen in mens a. 
verſneſs from ſome things foz Food, which Cuſtome had made 
deteſtable. As eating the Fleſh of Men, Bears, Hori:s, Dogs, 
Cats, and many other things which nauſeate men, and are ot. 
fenſive upon no other account than that Cuſtome hath made 
them (o, not pzimitive Nature, and which upon tryais oi Fa- 
mine have been found both catable and nouriſhing; and by contra- 
ry Cuſtomeamong ſome other Natiors oz people, are as deſita- 
ble as other Food, as is trampled in the Anthropoptagi, the Ca- 
nita's 0} Met eaters. 

In this ſecondary way. the Copulat ion with the Bother, Siſter, 
and the like, do become odious and reluctant to Nature, and 
generally are fo where Humaniry is well planted, which in the 
dug mal ate of nature, and without thole induc d Laws, Edu- 

cation, and Cuſtowe of Manners, had been as indifferent as with 
| other 
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other women. To this purpole there is a paſſage, and a true 
one, in Smplicius, ſpeaking when the Grecians began to deſert 
their Inceſtuous marriages. hm cum lex & conſuerudo, ed. de Jure 
ſororis & ſtatriæ conſuetudine igterdicac, Appetitiones non ſecus ac —_— 
ab ipſius naturæ Imperio ſuppreſſz , ita prorſus ſunt immobiles, 
ni forte aliquos furoris Intemperies, & dirz ſcelerum ultrices a- 


gitarent. 
Do Lucan of Inceſt with the Bother, Luc.l.v 


ui f implere parentem 
Quid reor eſſe nefas ?nnn—n— 


To this (econdary Nature, hath that of St. Pau! to the Co- 1 Cor. c. ut. 
rinthians reference, where he ſaith, * % 
Doth not Nature it (elf reach you, That if a wan have long hair, 
it is a ſame unto him? CAhere no other Nature can de under 
ſtood but Banners and Cuſtame. 


And fo2 this are the Egyptians upbzatved in the P 
ah and Jeremy fo their Beſtialicy, in Copulation with 
eſt Relations 3 as is moſt frequent in Stozy. 


That their Fleſh was like the Fleſh of Horſes, and their Iſſue as 
the Iſſue of Aſſes, Thep not obſerving any ozder of Coitus, othet 
than was found in Horſes and Aſſes; which is the true meaning 
of that place. Jn this way it is true, that ſuch laceſtuous 
marriages are unnatural, and ſo never made by thoſe in whom 
Cuſtome hath begot a hozroz and averſlon to them ; but on the 
other ſive, to them which have it not. there is no unnaturaine(s 
in them; lo Nature oziginally hath not implanten that averſ- 
neſs tu them, no2 Cuſtome p2evatſted to beget it, as | hath in 


the others. 


[ſais 
near- 
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Of 3 natural Laws, and in what 
enſe that is to be anderficod. 


A third way of mens acting unnaturally is, when they violate 
Laws cotval with thetr original being, though the Laws be but 
poſitive Divine, 02 poſitive Human Laws, and not of nature, Mi- 
— any other ſenſe, intelligible to be Natura! Laws. 
But that bind men as foon as men can be dound, and no 
Law can ly pzeceve them. 

A ſecond reaſon of their being natural Laws pzoperly, i, 
betauſe mans muſt neceſſarily aſſent to recetve them as 
ſoon as it is of aſſenting, and hath no power to diflent 
from chem; to a man hath no power to diſſent from , o; not 
to aſſent to his own pzeſervation, oz not to diſſent from his own 
deſtrucion : But not to aſſent to the mill, that is, to the Laws, 
of an Infinite Power, to hurt and benefit, is, to afſent to his 
own deſtruction and infinite hurt, and to diſſent from bis own 
peſervation and infinite benefit; ſor infinite power can hurt or 
benefic as it pleaſeth. Therefoze to aſſent to the Laws of the De i- 
ty is natural to man. 

The Jews, ———, ſuch Laws as given 
to all mankind in this particular matter of marriage, and car 
nal mixture, and derive them traditionally through all antiqut- 
ty, as binding all Nations and People by Gods Precept, and there- 
call them, among others fo given, Noachidarum , 01 
Laws of all the Sons of Noah, by men were from 
beginning pzohibited. 


- 2 —- — their Bother. 
. We Siter by the lame Pother, d with a Soror ute 
ring. 
4. — Uite of another man. 
5. with man. 
6. Panoz Moman with Beaft. 
From theſe Laws they juſtifie Abrams marrying his Siſter by 


the (ame Father, Awrams marrying bis Fathers Siſter, Jacob 
marrying two Diſters at the ſame time, Thamars endeavourtng 
to marry her Þugbands bzother,as not pzobtbited, befoze the Le 
— Law, 07 an other marriage, thoſe befoze mentioned ex 


And 


1 


—ä ſ — — — — 


Dodtot Lerwed, 


And as to Adams Sons marrying their Siſters by the ſame 
Mother, the Law was given in the beginning pzohibiting it. but 
God diſpens'd with it until the WWlozid was competentiy peopled, 
as they receive it. 


And it is obſerved by Mr. Selden, That upon the Tradition 


of this general Law, St Fav! rebukes the Corinthians fo2 per - Cor.s. vr; 


mitting among them ſuch a Fornicarion, that is, ſuch an Inceſt 
as was not named among the Gentiles, That a man ſhould have 
his Fathers wife. Dome Eramples of which were in Syria,as 
in Antiochus and Stratonice. 


In this ſenſe it is (atv, A man is a natural Subject when 
he is ſo bon, and is bound by the Law of bis Allegiance as 
ſoon as he ts, and that a Prince is that Subjects 
raign, becauſe he is bound to pzoten him as ſoon as he 
pzotected. Of which kind of Law of Nature, 
in Calvios Caſe, but confuſedly, and without clearneſs 
ception: Foz theſe Laws of a mans ſubzedton as ſoon 
is bozn, being the immediate means of his 
good, cannot but be aſſented to as ſoon as it 
lent, and in that are called Natural Laws. 


Of the Natural Laws, in this ſenſe given to all Mankind 
by the Deity. from the beginning of time, concerning Mar- 
riage and bodily knowledge , Set excellent matter in that in- 
comparable Mou of Br. Selden, De jure Naturali & Gentiom 
Juxta diſciplinam Ebræorum. 


And under this ſenſe of Natural Laws hath he titled that 
Book, De jure Naturali & Gentium Juxta diſciplinan Ebræo- 
rum; fo} ſo the Jews accounted the Laws, oz Leges Noachida- 
rum, given in the beginning to all Bankind, Natural Laws, 
though they were in truth but poſitive Divine Laws , becauſe 
> there was no time where they ob- 

n | 


In 
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In what ſenſe a man is ſaid to act unnaturally 
againſt Civil Laws or Agreement. 


There is a fourth way whereby a man is ſaid to ac unnaty- 
rally, which aging is lubſequent to Duman Laws and Con- 
trans between man and man, which is, when after Laws made, 
and Contraas civilip ſetled, a man ſhall oblige himſelf dia- 
— repugnant, and contrat y to his fozmer Obligation. 

when 

A Subject ſhall by Oath pzomiſe, oz otherwiſe bind himſelf, 
to judge 02 fo2ce dis King, when by his Obligation to his Ring, 
be is bound to obey him, and be judge d by him. 

When a Servant ſhall command and compel his Paſter,by 
whom he ought to becommanded. 

To contrac marriage with two Hugbands, when plenary du- 
ty and obedience is to be paid to each ; and theretoze impoſſible 
to be perfozmed to both. So is it with a Servant who con- 
tracts his abſolute Service to two Baſters at the ſame time; 
thole things are unnatural, as not conſifting with the nature of 
the Obligation a man oz woman is under, whereof much hath 
been already ſald. 


The Levitical Prohibitions of Marriageare no 
general Law, but particular to the Iſraelites. 


1. All the Probibitions of the Levitical Degeces were not coc 


bal with mankind, as ſome were, viz-Marriage with the Mother, 


the Soror uterina, the Step-morher. 
2. They were not in the reſtozation of mankind declared to 


Noah,as a Law for mankind : Both theſe appear bp the marriages 


of the holy men befoze mentioned, within many of thoſe De- 
Frets. 

3. They were undoubtedly deliver'd by doſes to the Jews, but 
not to mankind ; fo Moſes neither did, no could, publiſh them 
as the Caoz1lv was then peopled, to mankind. And a Law not 
— is no moze obligat ive than a Law only canceal'd in 

mind of the Law-giver is obligative. 


4 Us 
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4- As they were delivered to the Jews only by Moſes, they bind 
other Nations no moze than other taws of the Jews do, concern- 
ing other Subjects, as the laws of lucceſſion and inheriting 
lands 02 goods. 

3. They muſt then be made obligative, if at all, to the gene- 
ralitp of Chriſtians by the New Teſtament (but by what medium 
can that be pzoved) ? 

6. They ate not obligative to Chriſtians any where, as to the 
Jews,which appears by the law of raiſing ſeed to the Brother: vid. 
Canon to that purpoſe de Divortiis z And by the marriage of two 
Siſters ſucceſſively, but not together. 

7. Uete they obligative to Chriſtians, ag to the Jews, then 
all Chriſtians would be bound to the ſame puniſhment as the 
Jews were foz tranſgreſſing them, which was never heard. Jt 
remains then that Chriſtians are bound to them upon another ac 


count. 
Beſides, it is manifeſt in the Fifteenth Chapter of the Ads, that 


when divers taught , That if the Gentiles would be ſaved, they muſt 
keep the Law of Moſes. 

Jt was upon that very Queſtion reſolv'd in a Council of the 
Apoſtles, It was a yoke, neither they, no? their Fathers, were a- 


ble to bear, 
It ſeem'd good to the Holy Ghoſt , and to them, to lay no more 


burthen on the Gentiles, than to abſtain from ſome neceſſary 
things: that is, 


1. From things offered to Idols. 
2. From things Strangled. 

3. From Blood. 

4. From Fornication. 


Which neceſſary things, are after clearly expounded by St. 
Paul to the Corinthians, not to be things unlawful ſimply, but 
convenient, to keep a Communton between the jews and Gen- 
tiles, that is, the Old Church and the New. 
It is further cleared, That this law was no moze (than the 
other Judicial laws) given to the Gentiles. 
Foz when the Gent ile, which have not the law, do by nature row, v. 14; 
the things contained in the Law. 
What is then the preferment of the Jew ? or what is the profit of 
Circumciſion ? 


9 b Much 
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Rom. 3. v. 1, ;. 


L- . 8. v.74. 


Lev. 18. v 27. : 


Much every manner of way, chiefly , becaule unto them were 
committed the Oracles of God. 

_ There is no colour of Argument, That the P2ohibitions 
in the Eighteenth of Leviticus, were untverſal laws; but that 
it is laid, 

Ye ſhall not defile your ſelves in any of theſe things; for in 
all theſe things the Nations are defiled which I caſt out before 
VO 
For all theſe Abominations have the men of the Land done, 
Ke. 

Dow could the Land be defiled? oz the men of the Land: 

J. 

How could they be Abominations, if not pꝛohibited 7 

To the 24. and 27. Verſes of the Eighteenth Chapter of Levi- 
ticus, the Anſwer is. That thoſe wozds referr to thoſe univerſal 
laws of the Lepes Noachidarum, wherein Egypt and Canaan were 
befiled $ Ag Inceſt with the Mother, Soror uterina, the Fathers 
wife ; and to thoſt host id offences of lying with man oz beat, 
pꝛohl bited to all mankind from the beginning. And if the Le- 
vit ical inceſt were pzobtbited to the people of Egypt eq Canaan, 
by ſome extraomdinary publication (which is not pzobable ) it 
follows not therefoze they were prohibired to all mankind, the 
words befoze referring but to thoſe Nations, oz to one of them. 


Concerning univerſal Obligation to the Levi- 
tical Prohibitions in Cafes of Matrimony 


and Inceſt. 


Though it be generally recelv'd by the Chriſtian Churches 
from the pzimitive times of Chriſtianicy , That all Cheiſttang 
are obliged to oblerve thole P2ohtbittons, as ſuch which Human 
Authozity cannot diſpenſe with ; yet by what Law that Obliga- 
tion was introdut d upon the Gentiles, converted to C hriſtianicy, 
is not known with any latigfactozy clearnels. Foz, 

1, It is evident thep ate not bound by them, as they were 
Laws ptomulged by Moſes to the Hebrews,both becauſe a Law de- 
itvet'd to a particular man, 02 men, 02 to a particular Nation 
o2 Nations, is not untverſal to mankind, no2 binding them un. 
der any reaſon of a Law ; foz every Pzecept 02 Pꝛohibition ts 
but to him 02 them to whom it is given. 

2, There 
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2. There being many ſeveral States, who had their Civil 
Power and Juriſdiction (rparate from that of the 
mulging of a Law bp Moſes to the Jews, could 
gation of it to different Nations, under other Civi 
and though the Jews believed Moſes a Meſſenger of God's 
were bound to what he delivered, as by that 
tions, yg 


ver. 
E 4. Tf Moſes his Laws, in tales of Jnceft, extended to man- 
kind, quarenus revear'd to the Jews, mankind were equally 
bound to all other the Moſaick Laws (whereof no alteration 
bad been made upon the coming of the Meſſias) wbich is con- 
trary to the perſwaſion and pzactiſe of all the Gentile Nations 
converted to Chriſtianicy at the beginning of it, and ever 


ſince. 

3. It is likewiſe contrary to the determination of the Holy 
Choſt, and the Apoſtles, at the great and firſt Council of Anti- 
och, mentioned in the Fiſteenth of the Ads, where the Gentiles 
were direned to obſerve but four Particulars of the Moſaick 
Law , as neceſſary (og them, but upon what reaſon moze 
neceſary than the reſt obſerved by the Chziſtlan Jews , is 
not clear. 

6. It is true, That by ſome of our Statutes many of the 
Levitical Prohibirions are affirmed to be Gods Law, obiiga- 
tive ta us, yet the Particulars are not therein named the 
Levitical Prohibitions, a to be accozding to the Moſaick 
Law; and many Levitical Prohibitioos are omitted in the 
enumeration of the marriages againſt Gods Law, made by thoſe 
Starures. 

And though ſuch declaration of them ts be by Divine Law, be 
concluding, as to anp gain ſaping of -ours, yet, as to others 
not lub jed to the ſame Authozity with us. luch 
not only be of no authozity, but may be accounted ſenſleſs and 
abſurd, 


Dh 2 F 
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ſhall therefoze endeavour to ſhew in what notion ſome 


of thole Pzohtbitions may be obligative , as untiverſat po- 
firive Law , and ſome obliging as moral Laws, and lo untverſal 
and of Divine Obligation z the reſidue obliging not, quatenus 
delivered to the Jews , but as the ſame Laws delivered to them, 
are made untverſal by a new Obligation. 

1. And firſt, All thole Pzobibitions mentioned in the Eigh- 
teenth of Leviticus, were poſirive Laws of God to them, qua- 


reps none of them are binding to any other people than the 
ews. 

2- Divers of thole are likewiſe of meal p2o- 
hibition, and in that ſenſe binding all men, as io the deſcending 
and aſcending Line of Generation, 


KR - — wy Ws Danghur , his 
dis Daughters 


Song daughter, and his vaughter , and further, 
the Levitical Prohibition fo; nearneſs of Ain, and foz the relpeas 
befoze, extends not. 

But the Father is likewiſe mozally (and untverſally 
therefoze ) pzohibited, not only thoſe perſons , but all others 
deſcended from them interminately, that ig, as far as map be 


in the Aſcending Line, the Son is pzohibited his Ho- 
ther and Szand-mother , and no further, by the Moſaick Law 
but mozally not only them, but oil other bis gzeat Gzand-mo- 
_— as far as may be known; and ſo, as well 


itate eximo watrimonia parentum cujuſcunque 

gradiis cum liberis quz quo minus illicita ſint ratio ni fallor ſatis 
apparet, nam nec maritus qui ſuperior eſt lege matrimonii, eam te- 
verentiam præſtare poteſt matri quam natura exigit, nec patri filia, 
quia quanquam inferior eſt in matrimonio , ipſum tamen matrimoni- 


again, 
Ur de parentibus & liberis nihil jaw dicam, quippe quos, ut exi- 
ſtimo etiam ſine expreſſa lege, rat io naturalis jungi ſatis vetat. 


By 


» 
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By the (ame realon, by the Moral Law the Father o Bother 
cannot be Sctvants to their Sons oz Daughters;foz as Father 
02 Mothers. honour is due to them from thoſe they ſetve; but as 
Servant, honour is due from them to thoſe the e, that is, 
their Childzen, who are their Malers and 29. Ag 
Parents, theit Childzen, whom they ſerve, ought to obey and 
reverence them. as Servants, they are to obey their Childzen, 
who are their Maſters and Superiors, and to reverence them. 
Do as this office and relation is inconſiſtent and repugnant be- 
tween Parents and Childzen, and unnatural, therefoze mozally 


3- There are other of the Levicical Prohibitions, that bp the 
conſtant tradition of the Jews were delivered to mankind in the 
beginning, and which they term præcepta Noachidarum,to which 
they concetv'd all the ſons of Adam obliged ; and theſe Pzecepts 
ſeem warranted by ſeveral places of Holy Scri pture. Thele are, 

That a man is prohibited his Mother, his Fathers wife, his Si- 
ſter by the ſame venter, poſitively from the beginning; but a dt. 
ſpenſation was, as to the Siſters, until a competent peopling 
of the wozld; they add the pzobibition of another mans wife , 
which is alſo Pozal, as that of the Bother is. 

4. How the reft of the Levitical Prohibirions, in the matter of 
marriage, came to be ſo generally recetv'd by Chriſtians, as be- 
ing authoz1zed and pzeſcribed by God, ſeems to have no founda- 
tion ſo warrantable as that Council of the Apoſtles in the Fif- 
teenth of the As. 

A bere the Gentiles are direded roobſerve , as neceſſary only, 
four particulars of Moſes his Law , among which they are required 
to abſtain from Fornication, which if it had been rendzed from 
the Se ptuagint. from Inceſt oz Turpicude of Copulation, which 
anlwered the Oziginal beft ; it had much facilitated the ſolution 
of this Jnquiry. 

Foz it hath no colour , That Foznication there ſhould ſignifie 
the ſame with Swuprum and Scortum, and that it ſhould be ab- 
fained from, as a ſpecial particular of the Law of Moſes, being 
an Offence, not only pzobibited by him (yet not at ali among 
the Pꝛohibitions in the Eighreench of Leviricus) but by all the 
Nations of the Gent ies reſpentively, as well as by Moſes. And 
it is plain, the woꝛd ny="l. there rented Fornication, moſt fre- 
quentiy ſignifies in the Scptuagiat, both Adultery and Inceſt ; and 
iudeed any unlawful Copulation of mau and woman. 


The 
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1. Generally, in ail Nations, cating together is the moſt 
fignal inſtance and poof of Fellowſhip and n; and 
if the meat pzepared be defirable by ſome, and odious ts others 
of the Company, the ſeltswſhip muſt bzenk. 

2. Among the Primitive Chriſtians, at their Sacramental 
Communion , which was effential to the Chziſtian Religton , 
they had their Agape, 02 Love Feaſts, wherein, if the Food * Cc. 
were ſuch as the Chriſtian Gentiles app2ov'd, and was abomina- 
ble to the Chriſtian Jews, 4 diſſolution of the Communion be- 
tween them muſt necefſarily follow, and conſequently the Pze- 
ns — Chriſtianity be fruſtrated, both as to form and Chriſtian 
kindnels. 

And this Fraction mut have continued as long as the 
Hebrews Common-wea'th laſted, which might have been per- 
petual z but by the diſſolution of that State and Govern- 
ment, their Laws likewiſe vaniſhed, which were peculiar to that 
Nation, as it will fall out in the Caſes of all States, when 
diſlolve d. 

If the State of England, France, Spain, og of other Na- 
tion, be viſſolved, their reſpeaive Laws end with their viſſolu 
tion ; n02 is it, as to this put pott. material, whether the Laws 
of a Nation pzoceed from Otvine Dictates and Authoztty, oz 


Fo? the State being diſſolved, there is no lawful Coercion 
left foz keeping, no? puniſhment foz violating the Laws; anp 
where that is not, there is no Law common to that people : 
Fo} without coercion and puniſhment, every man is free, that 
is, de is not bound to any Law of Community, at leaf, But 
perhaps Laws map be to particular men, as ts Abrabam to (a- 
=o under the dilpleaſure of 

umen. 

And thus , by the diſſolution of the Hebrew Common-wealth, 
the Genriles were freed from thoſe Obligations touching 
Beats , becauſe the Jews were ſo too. The obſervation of 
them being, after the diſſolution of the State, but the plea- 
ſure of a particular perſon oz perſons , and moze than in q- 
der to pꝛeſerve Communton between the people of the Jews 
ard Genriles, thoſe particular Pzecepts were of no ſanaity to 
oblige untverſally, moze than any other the Moſaical laſtitu- 


tions, 


2. Us 
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2. As befoze the diſſolution of the Hebrew Common-wealth , 
{it was againft Chriſtian Charity and Love, to give ſcandal and 
offence to an Hebrew, by eating Beat veteſtable to him, becauſe 
God had bound him from it; and the Chriſt ian Gentile might 
without offending any Law, abſtain from the Meat, and decline 
giving (ſcandal. 


Do after the diſſolution of the Iſracliciſh State, when the Jew 
was equally free as the Chriſtian Gentile, it grew a ſcandal to the 
Gentile, That the Jew ſhould abhoz 02 deſpiſe Beats which God 
had made lawful to the Gentile. 


Jt hath been oblerved by learned men, That it map be 
collected from the laſt part of the Eighreenth Chapter of Le- 
viticus, that there wag (ome untverſal pzeceding Law gt- 
ben, to abſtain from thoſe Carnal Mixtutes fozbid dp Mo- 


ſes. 
Defile not your ſelves in any of theſe things, for in all 


theſe the Nations are defiled which I caſt out before you, 
verſe 24. And many of the ſubſequent Verſes are to the 
ſame purpole. And thele things are called Abominati- 


Ons. 

Cahence it is inferr'd, The people could not be faulty of 
tranſgreſſing, had there not been a Law, for withour Law there 
can be no tranſgreſſion. 


But many Anſwers may be given to this, as Firſt, 


1. From the Eighteenth of Leviticus no pyetence can be of 
an untverſal 3 — of Carnal knowledge in all the 
Degrees there ſpecified, though ſuch Pzobibitions might 
be to the particular Nations mentioned in Leviticus and 
Deuteronomy, to be therein defiled; but that is moſt im- 
pzobable too. 

2. The defiling there mentioned may be intended of So- 
dowy , Buggery, Inceſt with the Mother, the Fathers wife, 
the Soror uterina, Adultery, agreed by the Jews to be untver- 
ſally pzohtbited, which they term Leges Noachidaruw,and which 
ats the Offences laſt mentioned in the Eighteenth of Leviticus 
befoze, verſ.24. befoze cited. 


3. The 
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3. The marriages of many perſons eminently in Gods fa- 
vour, be loge the Moſaical Law, as Abrahams matt ping Sarah his 
Diſter by the Father ; Jacob's marrying two Sisters ; Amram's, 
Moſes his Father, marrying Jochebed his Fathers Siſter Mar- 
rying the Bzothers wife, as in the Stozy of Onan befoze the 
Moſaical Pzohtbitions; Nachor's, Abrabams Byother, marrying 
Miſcab bis Bzother Harams daughter ; and the crong Opinion 
that Judab himſelf married Thamar his Daughter in law, as 
well as he had Coition with her, &c. permits not to believe 
many Copulations mentioned in Moſes his Pzobtbitions , to 
have been befoze untverſally pzobtbited. 

4. If among the Nations caft out befoze the Jews, as vefiled 
in theſe things, Humane Laws had bren made among them, as 
in Nation of the Gies wag uſual to pʒohibit ſome mar- 
riages foz nearneſs of Cognation; and thoſe Nations had not 
obſerved, but tranſgreſſed their own Laws, as is uſual in all 
laces, to offend againft their known Laws, God might there- 
oze puniſh them. as dat ty he doth, and did the Gentiles 
foz not keeping their own Laws, vid. Paul to the Romans per to- 
tam 

3. Though men cannot juſtly make people ſuffer, but fo 
tranigreſung Laws which they might have kept; yet the Nu- 
men, who is juſt when he ererciſeth abſolute Dowinion aver his 
Creatures, may inflict ſufferings upon a Nation foz doing 
things be likes not, and therefoze call ſuch things abominableʒ 
as there is an Ju which begets the making of Laws to obviate 
and prevent it, as well as an II! in tranſgreſſing Laws when they 
are made. And he which doth contrary to natural pzudence, 
and his own perſwaſion of what is best, may incur the dil 
pleaſure of the Numen , as welt as fo tranſgreſfling a Rule oz 
Law which be might have And though this way of pu- 
niſhing is not pzoper to men, it is as proper, as the other to the 
Deity, to Whom mans thoughts, purpoſes, ends, and means, are 


open. 

That the abſtaining from Inceſtuous marriages, accozding 
to Moſes his Law, was a part of the Moſaical Law, pzecepted 
to be obſerved by the Gentiles at that Council, I think can be 
little doubted , and not the abſtaining from what is accounted 
ſimple Fornication, which even by Moſes his Law was often (a- 
tisfied by marriage of the woman, and often by monp. 


11 But 
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But it ſeems difficult, How that Pzecept, og the oblervance 
of it, could either cauſe , oz pzeſerve Communton between 
the Jews and the Gentiles, as thoſe others did concerning ab- 
ſtintetice from Meats p2ohtbited to the Jews, and not to the Gen- 
tiles. 

Foz firſt, Alliance and Affinity between the Jews and the 
Gennes, befoze, and by the Law of Moſes, was abſolutely fo - 
bid, though the Gentiles (as many of them did foz many ma 
bibitev marriages) had abſtained by their own peculiar Laws 
from all thoſt marriages pʒohibited the Jews. Therefoze their 
Communton by Alliance oz Afﬀinicy had received no ad 
vantement by abſtaining from Moſaical Inceſts in that re- 


But beſides the general Interdi& of Alliance with the Gen- 
tiles, the Jews were interviced in a ſpecial manner , anp al- 
liance oz converſation with the Nations, whoſe Land they 
were to enjoy and inherit, and who were cat out befoze them, 
as being vdefiled in all thoſe Copulations of Aindzed, pzobt- 
bited the Jews , as appears from Verſe the Four and ewentieth 
to the end of the Eighteenth Chapter of Leviticus, and which J- 
niquity was viſited by making the Land vomit out the Inhabi- 
tants. 

2, Verſe the Thirticth, the Jews are charged not to commit 
any one of thoſe abominable Cuſtomes committed befoze them; 
and if they did, they were puniſhed by death, as appears Levi- 
ticus the Twentieth. This was enough to caule a particular 
deteſtation and abhozrency in the Jews, of ſuch who accuſtomed 
themlelves to ſuch marriages, 02 any of them, above others, 
of the Gentiles. 

3. The Nations caſt out oftheir Land foz committing thoſe 
things, appear to be Sever; The Hittite, the Girgaſhite, the 
Amorice, the Canaanite, the Ferizzite, the Hivite, aud the je- 
buſite, whole names they were commanded to vefirop from 
under ÞPeaven, Verſe the Four and twenticth of that Chapter; 
accozdingly it appears they did fo. Deuteronomy the Second 
and Third ers, The Amorite, and thole under Og, 
— of Baſhan, wert, Ban, Moman, and Child, de. 
Chapter the Seventh, Verſe ſecond and third, no Covenant 
was to be made with, noz marriage between them. 


Df 
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| Ot the Cities of theſe people which the Lord thy God givech — 


thee for an inheritance, Thou ſhalt fave alive nothing that breath- 
eth, but thou ſhalt utterly deſtroy them, which eis their de- 
fruction was not foz tranigrefling a Law given them by God, 
as their Law maker, tog they were deſtrov'd which had not of- 
fended again the Law, as well as they which bad. But it 
was an Act of Gods abſolute dominton over his Creatures, as 
the Potter may do what he liſteth with bis Clay, which muſt not ſay 
why haſt thou made me thus. 

+ Whereas they had differing commands concerning Cities 
far from them ; as. 1. To offer them peace ; 2. If they 
it, to make them Tributaries; 3. If they refuſed it, to kill the 
Males with the Sword, but to ſpare the women and children, Deut. 
20. from verſe 10. to verſ. the Fifreenth, 


It is hence not impzobable the Jews had great averſneſs to 


les might direc the Gentiles to abſfain from mar- 
that would render them odtous to the Jews, and which 
the Chriſtians eder after continued as moſt confozmant to Gods 


ill in the fitneſs of marr 
to make all theſe marrſa- 


not 
pzohibited to the Gentiles 


and 
riages inſtanc d in which were lawful befoze the Law of Moſes , 
and which have not a mozal inconſiſtency with them, and ſo a 
natural iniquity, and which therefoze are pzobibited among all 
civilized Nations. whether ancient og modern, as well as amor 
the Jews, fo the moſt part. 


1 In 
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Dice de Ju- 
Te Gentium. 


Obſervation 


Jn ſome places ſome particular examples may be to the con- 
trary, foz (ſpecial reaſons of Revelation 03 Propbecy bt lich d, as 
the Woth:rto marty the Don. 
Accozdingly it is affirmed by the Statutes of 28 H. 8. c. 7. & 
25 H. 8. c. 22. That the warriages enumerated in both thoſe Ads 
to be prohibited by Gods Law, were notwithſtanding allow'd by 
colour of Diſpenſations by mans power. The wozvs of the 
Statute of 28. are, aſter the recital of the pzobtbited pp 
All which marriages, albeit they be plainly prohibited and dete - 
ſted by the Laws of God, yet nevertheleſs, at ſome times, they 
have proceeded — of Diſpenſat ions by mans power , 
which is but uſurped, and of right ought not to be granted, ad- 
mitted, nor allow d. 

The ſame words are in the Statute of 28. but inſtead of, All which 
warriages, the words are, Which marriages, &c. 


The ſecond Queſtion, Whar are the Levitical Degrees, I 
omit, becauſe the marriage in queſtion is in no ſort in 


the Degrees, 


And by the way it is very obſervable 
pzobtbited by 


That as we 

Degrees of Marri s Law, to be 
ry Degrees expre d. 02 — imply ed in the Ei 
of Leviticus, upon parity of reaſon, oz by Argument, à for» 
tiori. 

Oo there are ſome in Leviticus , which by the Ad of 28 H. 
$. cap. 7. and otherwiſe in our enumeration of the Levitical De- 
grees , we admit as abſolutely pzohibited, which in the Levi 
tical Law, and in the meaning of the Ei th of Leviti- 
* were not abſolutely, but circumſtantlally pꝛohibited; that 


'r, The marriage of 8 man with bis Brothers wike, which 
by 28H. 8. cap, 7. is abſolutely pzohibited, and commonly 
— to be abſolutely poten by the Levitical De- 


— 
But it he did nat, the ſurviving Brother was, by the Law, 
to marry his wife, and raiſe Iſſue to his Brother. 


This 
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This Law was ſo known, that by all the Evangeliſts, a 
Woman, who had Seven Brothers ſucceſſively, our Saviour 
was asked, Choſe ite ſhe ſhould be at the Reſurredi- 
on? 

2. The ſecond of this kind is, A man is pzohibited by 28 
H. 8. and bp the receiv'd Intetpzetation of the Levitical De- 
grees , abſolutely to marry his CUives ſiſter: but within the 
meaning of Leviticus, and the conſtant pzagiſe of the Com- 
mon-wealth of the Jews, a man was pzohtbited not to marry 
=> ——_ only during her life, after he might. Do the 


Thou ſhalt not take a Wife with her Siſter, during her life, to 
vex ber, by uncovering her ſhame upon her. 

This perhaps is a knot not eaſily untied, how the Le- 
vitical Degrees are Gods Law in this Kingdome, but not 
as they were in the Common-wealth of Israel, where firit gt- 
ben, 


Third Queſtion. 


third Queſtion, and chiefly concerning the Caſe in 
„ts. Whether Harriſon's marriage with bis great Un- 
is, his Szand-fathers Brothers wife ) be a - 
ood and ſound deducton of Conlequence 
| Degrees not particularly expzeſſed ? Foz, J 
it is not among thoſe that are erpzels'd, 
the Greek nog Latin Tranſlations, noz in the Brici 
KRindzed , where mp Fathers Coſen German hath the 
lation of my Uncle; noz holpen by the gloſs of being 
bited in the Twentieth of Leviticus, though not in the Eigh- 
teenth. 

1. The wozd Uncle is an equivocal txpeſſion, and in ſeue. 
ral places ignifies ſeveral Relations ; as in the Britiſh, the 
— 02 Grand-fathers Coſtu German ig accounted an Uacle to 

Son. 
2. The Fathers Brother hath in Latin a ſpecifique term of Bur the 8186. 
Relation do the Son oz Daughter , viz. Patruus. Do hath *f 3 #.3<.7. 


The 


; 


8 
i 


= 


88 


| 
= 


8 T 


the Pothers bzother, Avuoculusz but in the Greek it hath not, ae 
and is expꝛeſs d only by the wozd Kinſman. — 88 
Wife, 


3. In 
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3. In Junius and Tremellius's Tranflation, done with regard 
to the Septuagint and the Original, the Twentieth of Leviticus, 
verſe the twentieth , i rendzed Quiſquis cubaverit cum Amita ſua 
nuditatem patrui ſui retexit , where expzeſly, inſtead of, and 
uncovered his Uncles ſhame, ft is uncover d his Uncle, his Fathers 
Brothers ſhame , which makes it the ſame with the Eighccenth of 
Leviticus, verſe the ſourteenth. | 

J Hall therefoje firſt agree , That marriage with the Grand- 
mother, Great-grand-mother, and with the Great · grand · father, 
and ſo apwards, without limit; is, though not 
ly prohibited in Leviticus, as marriage with the Father, Mother, 
02 Grard-father, to the Son oz Daughter : So as in the right Al- 
cending Line of Generation there can be no lawful marri- 


_ The Father and Mother are the immediate natural Cauſes 
of the being of their Chtldzen,and the Grand- father and Grand - 
mother are natural mediate cauſes of their being, and ſo up- 
wards, in the right aſcending Line interminate iy; foz a man 
could no moze be what he is, without his Grand-father and 
Grand-mother, and ſo upwards, than without his Father 02 Mo- 
ther: Therefoze they are realty Parents, and neceſſary med. ate 
cauſes of bzinging the Childzen to have being, and conſequent- 
what is due of reverence oz acknowledgment fog big being. from 
Child to Father oz Mother, is likewiſe due to thoſe other 
Relations in the Afrending right Line. 

But the Uncle, quatenus Uincie,qc. doth no moze contribute 
to the natural being of the Nepbew oz Neece, than as if he hay 
not at all been. * 

The marriage of the Son oz Daughter with Grand-morher oz 
Grand-father, and ſo with any Anceſtor, Male og Feaule, tn the 
right Alrendirig Line, is, after Laws determining the know- 
— n Parents, vnoatural and rc pugnant 

Foz there is unnaturalne(s iu Civil things. when conſiieuted, 


cy ; 
Though there be no Maſter 0z Servant oziginally in nature, 
but only parity, pet after Laws habe conſtituted thoſe Rela- 


A. cannot at the ſame time be both Maſter and Servant to R 


there is a repugnancy in the nature of thoſe two Offices, 
conſiſtent in the (ame perlons at once, _ 
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A Fatber oz Mother cannot be Servant to their Son 02 
Daughter ; foz under the relation of Father oz Mother, the 
Don is to gbey them, but in that of Servant, they to obey 
pn, which is repugnant, and againſt the nature of thoſe Re- 

(1003. 

Ander the Law it was not fozbidden a man to Curſe his 
Servant , but Death to Curſe his Father or Mother. A man 
might corre& and chaſtiſe his Servant qua ſuch, but penal 
alike to chaſtiſe his Father og Mother in this (ſenſe. 

The marriage of the Son with his Mother, oz the Daughter 
with her Father, are unnatural. 

Foz as a husband to her, the Son is both to command and 
cozred the Mother as his wife, but as a Don, to be commanded, 
and endure her Corred ion as Mother. 

Do between the Father and Daughter, there is a Reverence 
from the Daughter to the Father, inconſiſtent with the parity 
between wan and wiſe ; and Laws give often a power over the 
daughter, which they fazbtd over the wilt. 

And the reverence and obedience from the Graod-child to the 
Grand. mother, in what degree ſoever, is the ſame as to the Mo- 
ther, and the ſame conſequences follow, 

the Mother oz Father have power abſolute, q; in tantum, 
Daughter, to create reverence to them; 
nd-mother , 02 Grand-father, and (o foz- 


Foz if 
over the 
the (ame 
wards. 


if B. the Father hade abſolute az qualified power over 
the Son, and C. the Grand-father hath the ame over B. 


a A. 
jannediately but mediacely by the Father. 
the Caſe put in Plarr's Caſe in 
woman Guardian of the Fleet marries 


minus licita ſint ratio, ni fallor, ſatis apparet. Nam nec maritus qui Ort. de Jure 
ſuperior eſt lege matrimonii eam reverentiam præſtare poreſt matri — 
quam natura exigit, nec patri filia, quia quanquam inferior eſt in — 
matrimonio; ipſum ramen watrimonium talem inducit ſocietatem, 
quæ illius neceſſitudinis reverentiam excludat. 

But 
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But as to other Relations, the ſame Author, in the ſame 
lace, 
N De Conjugiis eorum qui ſanguine aut affinitate junguntur ſatis 
gravis eſt quæſtio, & non raro magnis motibus agirata 3 Ham cauſas 
certas, ac naturales cur talia conjugia, ita ut legibus aut moribus 
vetantur illicita ſint aſſignare qui voluerit, experiendo diſcet quam 
id fit difficile, imo preſtari non poſſit. 


J add only, That as the mutual duties of Parents aud Chil- 
dren conſiſt not with their marrying one another; ſo the Pro- 
creations between them will have a neceſſaryand monſtrous incon · 
ſiſtence of Relation. 

Foz the Son o Daughter, bozn of the Bother, and begot 

by the Son, as bozn of the mother, will be a Brother oz Siſter 
to the Father, but as begot by him, will be a Son oz Daugh- 
ter. 
So the Jſlue procreate upon the Grand- mother, ag bozn of 
the Grand-mother, will be Uncles or Auncs to the Father. as be- 
got by the Son, they will be Sons 0z Daughters to him, and 
this in the firſt degrees of Kindred. 

Beſides, by the Laws of England Childzen inherit their An. 
ceſtozs without limit in the right aſcending Line, and are not 
inherited by them. But in the Collateral Lines of Uncle and 
—- the Uncle as well inherits the Nephew, as the Nephew 

cle. 

In the Civil Law the Agnati , viz. the Father, oz Gzand- 
fathers Bzother, are loco parentum ; and the Canons bozrow it 
thence, but that is becauſe they were Legitimi Tutores, o; Guar- 
dians by Law to their Nephews ; with us the Lord, of whom 
the Land is held, is Guardian, oz the next of Kin to whom the 
Land cannot deſcend , and by the (ame reaſon they ſhould be lo- 
co parentum. 

In a Synod 03 Convocation holden in London , in the pear 
1603. of the Province of Canterbury, by the Kings Cartt , 
and with Licence under the Gzeat Seal to conſent and agree 
of - - and Conſtitutions Eccleſiaſtick as they ſhould 

Several Canons were concluded, and after ratified under 


the G Beal, tobe; 
-— — ˖m an, 


No 
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No perſon ſhall marry within the Degrees prohibited by Gods Canons 1 Jac. 
Law, and expreſſed in a Table ſet forth by Authority, in the year d. 


of our Lord, 1563. and all marriages fo made and contratted , 
ſhall be adjudg'd inceſtuous and unlawful : And the aforeſaid Ta- 
ble ſhall be in every Church publickly fer up and fixed, at the 
charge of the Pariſh, 

This Table was firſt publicht in Arch bichop Parker's timt, 
in 1563. J know not by what Authozity then, and after made 
a Canon of this Convocation, with the Kings Licence under 
the Great Seal, and ſoconfirm'd, and unce continually ſet up in 


Pariſhes. 
By which the Degrees by Gods Law pzohibited, 
are ſald to — 1 in that Cable, and is hs ms as, 


No perſon ſhall merry within the Degrees prohibited by Gods 
Law , and which are expreſſed in the Table. Anp other Erpo- 
fitton of the Canon will be fozc'd and violent, and the Table ſet 
up foz the Peoples direnton from Inceſt, but a ſnare and a deceit 


fo 
And this marriage is not pzohibited in that Table. 


There is an Objection, That by the Canon and Civil Law 
this Degree of Barrtage in queſtion is pꝛohibited. 


Jt is true , but by the Statute of 32 H. 8. c. 38. All Prohibiti- 
ons by the Canon oz Civil Law, quatenus Canon 03 Civil Law, att 
wholly ercluded, and unleſs the marriage be prohibited by the 
Divine Law, it is made lawtful. 

But ſuppoſe the Canon 02 Civil Law were to be taken as a 
meaſure in the lub jta of marriage of what were lawful. 

ith the Canon Law, of what time would pou begin, foz it 
varies as the Laws Civil of any Nation do, in ſucceſſive Ages. 
Befoze the Council of Lateran , it was another Law than ſince, 
lo marriages befoze were fozbid to the Seventh Degree from Co- 
ſen Germans incluflvelp, ſince to the Fourth. 

Every Council varied ſomewhat in the Canon — 
Pope from the fozmer, and often from himſelf, as every new A 
of Parliament varies the Law of England, moge oꝝ leſs ; and that 
which always changeth can be no meaſure of Re&icude, unleſs 
confin'd to was the Law in a certain time, and then no 
reaſon will make that a better meaſure than what was the Law 
in a certain other time: As the Law of England is not a righter 

Law of England in one Kings Reign, than in another, yet much 
| * U K Do 


Harriſon verſ. 
246 Dofce Borwell 


Nervs ford Do doth the Civil Law, befoze the marriage of Claudius the 
oy era Emperour with Agrippina his Bzothers daughter, themarriage 
Grot. Annor. Of the Uncle with his Neece, was not allowed among the Ro- 
169. mans. But bya Law of the people and Senate upon that Oc. 
. marriages were permitted. Pan others of the 
[ 1 

Noz didthe Canon Law , and perhaps truly , take moze per- 
ſongs to be mobibited within the Levicical Degrees, than are 
there expzeſiey : Chat elſe is the meaning of that place in 
Levitico vero prohibitz fuerunt fere duodecim perſonz, &c. 
in the Expoſition of the Arbor Conſanguinitatis & Afﬀinita- 
18, 


Reformatio Legum Eeclefiaſticaram ex 
Authoritate primum Regis Henrici 8. 
inchoata, deinde per Regem Edwardum 6. 
provecta, de gradibus in Matrimonio 


prohibitis. 


Deus in his gradibus certum jus poſuit Levitici 18. & 20 Capi- 
te, quo jure nos, & omnem poſteritatem noſtram teneri neceſſe eſt, 
Nec enim illorum capitum precepta veteris Iſraelitarum Reipub. 
propria ſuerunt, ut quidem ſomniant, ſed idem authoriratis porn» 
dus habent quod Religio noſtra Decalogo tt ibuit, ut nulla poſſit hu- 
wana poteſtas quicquam in illis, ullo modo conſtituere. 

Hoc tamen in illis Levitici capitibus diligenter animadvertendum 
eſt, minime ibi omnes non legitimas perſonas nominatim explicari, 
nam Spiritus Sanctus illas ibi perſonas evidenter, & poſu- 
it ex quibus ſimi lia ſpatia reliquorum graduum, & diſſerent iæ inter 
ſe facile poſuit conjeRtari & inveniri. Exempli cauſa, cum fil io non 
datur uxor mater, Conſequeus eſt, ut ne ſil ia quidem patri conjux dari 
poteſt, & fi patrui non licet uxorem in matrimonio habere, nec cum 
Avunculi conjuge nobis nuptiz concedi poſſunt. 


Admitting this marriage out of the Levitical Degrees, 
whether it be ſo pleaded as that we ought to deny a 
Conſultation, 


Faults 
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Faults in the Pleading. 


The Plaintick ſets fozth the Ad of 32. and particularly, That 
1 Marriages are t lawful, contracted between lawful per- 
ſoos , and that all perſons are lawful, not prohibited by Gods 
Law to marry. Then he lets fozth another Clauſe, That no 
marriage ſhall be impeach t (Gods Law excepted) made out of the 
Levitical Degrees. 

Then ſets fozth his marriage with bis Wife, being fozmer- 
ly married to Bartholomew Abbor, his Gzand-fathers bzother 
(and conſequently his great Uncle) there being no pze-contrac 
of either five which was lawful, Secundum Jura Divina, & Hu- 


And that he was llbell'd fox bis marriage in the Spiritu- 
al Court , as inceſtuous and unlawful , and (ets fozth the Ar- 


ticles of the Libel in particular, and the pzoſecution fox a Di- 
vorct. 
But doth not averr, That the marriage is without the Levi- 


tical Degrees, as he ſhould have done. 
Upon which Declaration, the Defendant demurrs,and prays 
a Conſultation. 


cahereas, if the Plaintiff had aver'd the marriage to be la fuch cafe 
without the Levitical Degrees, the Defendant muſt either have n ber 
demurr'd upon that ſingle point, oz have been tot d to have con- bed, how 
ſels'd that tt was out of the Levitical Degrees, but was not. e 
withſtanding againſt Gods Law, upon the wozds of the A&, No according to 
marriage ſhall be impeach'd, Gods Law excepred, that is, without 8 
the Levitical Degrees, — 

Do as by his manner of Pleading the Court is now to 
Judge, not whether the marriage be without the Levitical De- 

„but whether it be againſt Gods Law in general. The 
Deſendane hath not articled, That Abbot knew the wife carnal- 
ly 3 and then it is not a marriage againſt Gods Law by 28 H. 8. 
cap. 7. nog that it is within the Levicical Degrees. 

And upon this manner of Pleading, after a Prohibition gran- 
ted, a Conſultat ion was awarded in Mann's Caſe, 

Mann had married his firſt wives fifters daughter , any was 5335125. 
ſued befoze the High Commiſſioners ; lo although this was not 
pzohibited within the Levitical Degrees, pet becauſe degrees 
moze remote are forbidden, they gave ſentence of Divorce. 

And he grounded his Probibicioo * — Statute of 32 H. 8. 
2 c. 38. 
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© 38, And a Conſultation was prayed and granted, becauſe 
the Prohibition is not to be, if it be not wichout the Levi- 
tical Degrees, and here it was general, and therefoze not 


Mann's 2 The ſame Caſe is in Moore, who Repozts the Szant of a 
* Prohibition in the Cale, but mentions not the Conſultation 
which was moved fo long after the Prohibition; and therefoze 
alters nothing of Crook Report. But the Reco2d of this Caſe 
cannot be found. | 

Co. Lit. . There is another Caſe of one Richard Pearſon, not Parſons , 
wherein a Prohibition was granted out of this Court in the like 
caſe as Manns, lo mattping his wives ſiſters daughtet.in Trinity 
Term a Jac. Rot, 1032. 

Six Edward Coke ſaith, he was dzatun into queſtion in the 
Eccleſiaſtical Court fo} the Marriage, alledging the ſame to be a- 


gainſt the Canons. 

And that it was reſolved by the Court of Common Pleas, up- 
on Conſideration of the Statute of 32 H. 8. cap. 38. that the 
Marriage was not to be impeach d, becauſe declared by the 
ſaid A& tobe good, in as much as it was not prohibited by 
the Levitical Degrees. This Caſe is again remembzed by Sir 
Edward Coke in bis Comment upon this Stature of 32 H. 8. in 
the latter Editions of his Lictleton it is not pzinted, but it 
{cems omitted, not by his conſent , becauſe he remembers it 
* Magna Charta upon that Statute, long after pzin- 


But J find there was a Conſultation granted in Hillary Term 
after the Prohibition granted, but find na appearauce 02 Plea of 
the Defendant. 
But by the Record of that Caſe, the Plaintiff declares. 
i qu Richardus & Anna fucrunt, & ſunt legales perſ nx 
i maritari per legem Dei minime prohibitæ ac extta lege: Le- 
viticales. | 

Quidam tamen machinans matrimonium prxdiGum 
ſecundum legem Dei & Hominum legitime celebratum difſolvere, 
Prætendens matrimonium illud fore inceſtuoſum coſdem Henricum 
& Annam, &c. in placitum trahi procuravit. 


Then (ets fozth the Articles of the Libel, whereof 1. is, 


Item quod premiſſorum ratione præſat. Anna ſuit ac eſt Affiris 
tui prefati Richardi, & in gradu de Jure prohibito pro aliquo 
matrimonio inter te, & eandem contrabendo aut habendo noto- 

rie 
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rie conſtituta, videlicet fil ia natural is, & legitima de Johanne Gar- 
diner, alias Lucas, ſorore dictæ Jang Gardiner, alias Pearſon, u - 
ore (va pred. 

No is it material that he (ſaith alter, Ac licet predic. Ri- 
cha:dus & Anna Matrimonium prædidum fore legitimum, & per 
leges Leviticales minime prohbibicum, & per Stat. prædict. fore 
bonum coram prefato Judice placitaverunt & allegaverunt , 
& illa inevicabilt veritate probari, prædictus tamen Judex pla- 
citum ilad, & allegationem admittere penitus recuſavit. 

Foz that is not an Averment , That the Marriage was 
out of the Levitical Degrees to the Temporal Judges; foz thep 
For take no Iſſue, noz try what Pita was befoze the Spiritual 

uIge, 

Then upon this pleading, it no way appears that the 
Libe! was (oz marrying againſt the Law of God; and if 
it were not , then the Spiricual Goure had no Contzance , 
— it were againſt the Canons which the A8 of 32. had ex- 
CI & 

Therefoze the Prohibirion might well be awarded, eſpe- 
— becauſe the Libel was, That the marriage was Jnce- 

uous. 

Nert, a Conſulration might be granted, unleſs cauſe 
were ſhew'd , (o it was no otherwiſe. Becauſe the Suggeſtion 
was not, That the marriage was out of the Levitical Degrees, 
but that the perſons married were extra leges Leviticales, which 
was as if they had ſaid, They were not under the Jewiſh Com- 
won wea'ith. 

And then a Conſultation might be granted upon this Prohibi- 
tion, ag upon that of Mann's Cafe, becauſe the Plaintiff did 
not averr the marriage to be extra gradus Levirics, any ground 
bis Prohibition thereupon. 

As thoſe tao Prohibitions were fo marrying the Wives Si- 
ſlers daughter, that is, the Wives Neece by the Siſter. Do 
there ts a Caſe in the Lozd Hobbard , where one Keppingron Kebbard . 
married his (lives Siſters daughter, was queſtioned (oz loceſt — 
by the High Commiſſioners , and ſentenced, and entred into 
Bond to abſtain from her Company , but was not divozced, 
and therefoze the Atte recover'd a (lives Amos Eſtate in 
a Cooy-hold, notwithſtanding the Sertence; but no Prohibition 
was in the Caſe. 


The 
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The (lame Cale is in the Reports which paſs foz Mt. Noye's, 
2 2 fox there in place ot his Wives ſiſter, it is 
rs ſiſter, 


Hill. 2. Car. II. This Caſe was, by the Rings Command, 
adjourn d for the Opinion of all the Judges of England , 
Trin. 22. Car. II. The Chief Juſtice delivered their O- 
pinions, and accordingly Judgment was given, That a 
Prohibition ought to go to the Spiritual Court for the 
Plaintiff, 
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Mich. 20 Car. II. C. B. 


Sir Henry North Plaintiff, Wilkam Coe Deſendant. 


IR Henry North hath bzought an Afton of Treſpaſs, Qua- 
8 re cluuſum fregie, againſt William Coe, ina Cloſe 88 
new Aſligument, called Weſtrow-hills, containing Fifty Acres, 
a Cloſe called the Heyland, containing One hundred Acres, and 
another called the Delf and Brink, containing One hundred and 


fifty Acres in Milden-ball. 

The Defendant That the ſaid places are of the 
Mannoz of Milden-ball, whereof the Plaintiff was ſeis d, tem- 
pore tranſgreſſionis ſuppaſitz , and that he was then, and pet is 
leis d of an ancient Meſſuage, with the Appurtenances in Mil 
den- hall, being one of the free Tenements of the ſald Mannor, and 
deld of the ſatd Manoor, bp Rents and other Services, in his de- 
meſne as of Fee. 

That there are divers freehold Tenements,time out ot mind, 
in the ſald Mannor, held by ſeveral Rents and Services, parcel 
of the (aſd Mannor, and that there were, and are, infra can- 
dem Villam, divers cuſfomary Tenements, parcel of the 
ſaid Mannor , grantable Ad voluntatem Domini, by Co- 


py, 

That all the Tenants of the free Tenements , time out of mind, 
habuerunc, & uſi fucrunt, and all the Tenants of the Cuſtomary Te- 
nements , Per conſuetudinem cjuſdem Manerii in eodem Manerio, à 
toto tempore ſupradict. uſitat. & approbat. habuerunt & habere 
conſueverunt ſolam & ſeparalem Paſturam prædict. Clauſi vocat. 
Weftrow- bills, cum pert inen. for all their Cattel (Hogs, Sheep, and 
Northern Steers except) levant and couchant upon their reſpective 
Meſſuages and Tenements year, forall times of the year, ex- 
cept from the Feaſt of Se. Edmond to the Five and twentieth of 
Arch next following,as belonging and pertaining to their ſeveral 
Tenements. 


And 
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And likewiſe had, and uſed to have, ſolam & ſeparalem Paſtu- 
ram prædict. Clauſi vocat. Weffrow-bills, from the Feaſt of St. EA. 
mund every year, to the Five and ewentieth of March, for feeding 
of all their Cattel (Hops, Sheep, and Nortbern Steers except) le- 
vant and couchant, &c, Excepted that the Tenants of the Demeſne 
of the Mannor every year, from the ſaid Feaſt to the Five and ewen- 
ticthof March, by cuſtome of the ſaid Maznor depaſtured their 
Sheep there. 

That at the time of the Treſpals, the Defendant put in his 
own Cattel, levant and couchant, upon his (aid Meſſuage, 
Prout ei bene licuit , and averreth uot that none of big 
Cattel were, Forci , Oves, d Juvenci, called Northern Steers, 
but Petit judicium. 

The tike Plea he makes ſoz the Cloſes called the Hay lands 
Delf and Brink, but that the free Tenants, as befoze, and cu- 
ſtomaty Tenants, had ſolam & ſeparalem Paſturam pro omgibus a- 
veriis (Porcis, Ovibus, & Juvencis, Called Northern Sceers, txtep · 
ted) (o ali times of the year. 

And that he put in Averia ſua, levantia & cubantia, ſuper te- 
nementum prædictum prout ei bene licuir, & Petit Judich- 
um, 

Cum boc quod verificare vult quod nullus bovium predid, 
ipſius Willielmi ſuetunt Juvenci, vocat. Northern Steers. 

Whereas no mention is of putting in Oxen , but Averia 
— in general , and no averment that no Sheep were put 


The Plaintiff demurs upon this Plea. 


Exceptions to the Pleading. 


being one of the freehold Tenements of the @id Manno, and 

there are divers freehold Tenements within the ſaid Pan- 
omnes Tenences of the (at Tenements, habe bad 
lem paſturam foz all their Cattel, levant and cou- 
Porcis, Ovibus, and Juvencis, called Northern 
place called Weſtrow- hills, and that be put bis 
and couchant, prout ei bene licuir, 


1. That 


Sir Henry Norkh verl. 
William cee. 
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1. That he was (eis: d. de uno antiquo MefTuagio , and of no 

Land, is not pzoper ; ſoz Cattel cannot be levant in common in 
— — 

2. be be put in his Tattel levant and couchant, but a- 
vers not as he ought, That none of them were Porci, Oves, 02 
Northern Steers ; lo Porci there is a Rule of Court. 

3. Ot pleads in like manner as to the Hay land Delf and Brink, 
That he put in dis Cattel, and avers that aon Bovium predi&. 
were Northern Steers ; when as there is no wention of putting in 
Oxen, but Averia generally , and no averment that there were no 


Sheep, 

4. The Plea doth not ſet fozth the Cuſtome of the Pannoz, 
but implicicly that the Free-hold and cuſtomary Tenants have 
bad and enjoy d per conſuetudinem Manerii ſolam & ſeparalem pa- 
ſturam foz all thetr Cattel, which is a double Plea, both of the 
cuſtome of the Manno. and of the claim by reaſon of the cu- 
tome, which ought to be ſeveral , and the Court ſhould judge 
— whether the claim be accozving to the cuſtome 


dg d. 
The cuſtome may be different from the claim per conſuetudi- 
nem Manerii, H particulariy alledg d. 

Laſtly, the matter in difference is not befoze the Court foz- 
mally by this way of pleading ; foz the matter in queſtion muff 
be, Whether the Lozd of the Bannoz be excluded from paſtu- 
ring with the Tenants in the place in queſtion , oz from 


bing the Common? It the Defendant had viſtrained 
mage feaſant , and the Plaintiff bzought bis Anton, and the 
Defendant avow'd propter ſolam & ſeparalem paſturam, the Lozds 
1 and by natu- 
ra 


it the Lozd, upon the Tenants plea, had taken no notice 
bad confefſed that the Land 


LI 1. N 
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1. I viſſeis'd, the Aſſile is Quare diſſeifivit cum de Communia 
paſturz ſuz. 
Tf ſurcharg d. an Admenſuratio paſturz is Quare Superone- 
ravit Communiam paſturam ſuam. 
224T.,p439, Treſpaſs lies not to a Common, but doth oz Sola & ſepara- 
Cok.Litt4-b- is paſtura granted to one 02 moe jointly ; But not here, where 
all cannot jopn in Action , and ſeveral Actions would cauſe ſe- 
_ Fines to the King foz the ſame offence, which the Law per- 
mits not. | 
He cannot avow but to Damage done to his Common, not foz 
bis Sola & ſeparalis paſtura. 
2. No Common oꝛ Paſture can be claimed by Cuſtome with- 
1 in the Mannor, that may not be preſcribed foz out of the Mannor, 
Crinrchead's tod what one might grant another might. But no Pzeſcriptt- 
Caſe, 4. Rep. ON Can be fo: Sola & ſeparalis paſtura out of the Bannoz to ſuch 
f, 31. —— Therefoze they ſhall not claim it vy Cuſtome in the 
anno. 
Fo Copy-holders muſt pzeſcribe out of the Manna that the 
Loꝛd foz himſelf, and his Tenants at will, hath always had Com- 
mon in ſuch a place,which Pꝛeſctiption gives the Lord what this 
Cuſtome would take from him. 
3. No man enjoys a Real profir, convey'd from the Loꝛd, 
which be cannot re-transfer again tothe Lozds benefit; but a 
Commoner of ſuch a Common cannot Releaſe, Surrender, Extin- 
=. m otherwiſe Convey this Common to the Lords bene- 


ä Which is the reaſon iu Ga!ewood's Caſe, That Inhabitants 
woods Caſe. Hot CO2p02ate cannot preſcribe in a Common; none of them can 
3 R- extinguiſh oꝛ releaſe that Common he claims. 

1% . 7, A man pꝛelcribed in the ſole Paſture, afcer carrying of the 
preſcript. pi. Pap, to a certain time of the pear. 

31. tempore E. 1, a Pꝛeſctiption foz all the Paſture, and the 
Owner of the Soyl could only plough, ſow, and carry his Cozn, 
but not depaſture the Szals at all. 

But no Caſe, where different perſons had by different Title, 
as here, in the (ame ground, Solam & ſeparalem paſturam. 

Noz no Caſe where Sola & ſeparalis paſtura (gs granted to a 
man and his Þetrs ; which ſeems the ſame as granting omne 
proficuum terræ: Fo} where it is alledged there may be Mines, 
Woods, and the like, notwithſtanding the Gzant of Solam & ſe- 
paralem paſturam, theſe are caſual, and not conſtant profits; they 
map be, oz not be at all, 


Firz.pl.45.ſu- 
per. 


When 


— —— ͤ— 
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Adlon, —— — 02 
ledge Elpieca, pet of a Pine 
Pine it df, which | 


& ſeparalis ꝓuſtura is granted generally awey, Seim camot 
ECT a Pzeſcription to cok. L 

X | ei. f. 
Solam & K yer one — 
the Owner of the Soy! to have Paſture oz Eſtavers. 


Conumoner hath againſt another , not ta have the Common 

Grcharg'd. And is that Intereſt , to which the Weit De Ad- _. 

menſuratione paſture relates, which only lies fa Commoner a- 

gainſt Commoner , and not fa a Commoner again the bee: po 

Ten 02 baz the Lo again a Tommoner, 4s is ciear bp 
itz · herbert. 


Jud in this ſenſe there be Sola & p Communia, fo; 


F 


ina 
lam & ſepara em Communiawm 3 czteris Tenentibus 
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The other notion of Communia is, when one 02 moze bath 
right to Paſture with the Owner of the Soyl ; and in this ſenſe 
it is impoſſible foz a man to have ſolam & ſe paralem Communiam, 
fo one cannot have that alone which is to be had with ans- 
6 which is to be done with ano- 


Do as a man may have Solam & ſeparalem Communiam in that 
ſenſe, that none is to be a Commoner but himſelf, but not in that 
ſenſe that none elle ould depallute the Land but he; foz Com- 
munia cannot (ignifie an abſolute ſeveral. 

As tis a Contradicion, that a Common, which is to moge 
than one, can be a ſeveral, and belong but to one. 

Do it is an <qual Conttadiction, That what in its nature is 
to be the right of one only, can be Common, and the right of 
moze than one. 
Others cannot have what is only to be had by me, moge than 
I can have only what is to be had by others with me. 
ze Sola & ſeparalis Paſtura map be enjoyed by one, 
02 by many jotntly, and by wap of Survivoz , but not by ma - 
ny by different Titles, as belonging to ſeveral Free- holds, 
ko Sola & ſeparalis paſtura can be, but Soli & ſeparatim. 

Na.Brf.231.9. It the King had a Corody from an Abby of two oz ther 

Les Loabes of Bead per diem. and of ſo many meaſures of Dytnk, 

pl.95- this might be granted to two 02 thzee leveral perſons. But if 
he had a Corody of one Meal a dap, o Suſtentat ionem vous Va- 
le&i per diem, this could not be granted but to one, becauſe its 
nature was confin'd to one. 

A man cannot have an Aſſiſe of Common in his own Sopl. noꝛ 
an Admenſuratio paſturz, anda Common being a thing that lies 
in grant, be cannot grant it to himſelf , and no other can grant 
it in his Soyl to him. 

Do as J conclude, one o moge may have Solam & ſeparalem 
Communiam from other Commoners, but not from the Lom. 
who is no Commoner. 

I cannot diſcern the uſe of this kind of Pzeſcription foz the 

om appzoving the 


Tenants ; foz if it be to hinder the Lozy 
Common, J think thep are miſtaken. 

The Statute of Merton gives the Owner of the Soy! power to 

Cok.2. Inftit, approve Common Grounds appendant,or appurtenant,by Preſcrip- 

— tion, as this is, if ſufficient Paſture be lefr for the Commoners , 

eln a. cas. ithout conſidering whether the Commoners had the Common ſole- 

ly to themſelves, excluding the Lord, or otherwiſe. Fo as ta 

' Appzovement (which the Statute pzovided fox) the Lozd was 

equally 


Sir Henry North verſ. 
William Coe. WK 


their l, Low. 
— — —— EFT Cat- 
tel, the (ame thiug, and excludes not the Lozy. 
Co pzeſcribe to have ſolam & ſepatalem Communiam, is naught 
by Admittance. 
Why then to pzeſcribe ta habs ſolam & ſeparalem Paſturam 
— _—__—__ 


1 to expzels another way that they have ſolam & ſepara- 
lem Paſturam Common to them, oz wherein they Common, 
changeth not the matter in the meaning, but az det of the wozds. 


The Statute of Merton is, cap.4. 


1; The Lozds could not make theit pzofit de Vaſtis, Boſcis, & 
Paſturis Communibus, when the Tenants had ſufficientem paſtu- 
ram quantum pertinet ad tenementa ſua. 

2. Si coram Juſticiariis tecognitma fir quod tantum paſturæ ha- 
beant quantum ſuffic it. &c. 

3. Et quod habeant liberum ingreſſum & egreſſum de tenementis 
ſuis, uſque ad paſturam ſuam, tunc recedant quiet. 

4. And that then the Lozds faciane commodum ſuum de terris 
vaſtis & paſturis. 

3. Et ſi per Aſſiſam recognitum ſuerit quod non habent ſuffici- 
entem paſturam. 

6. Tunc recuperent Sciſinam ſuam per viſum Juratorum, ita quod 
per Sacramentum eorum habeant ſufficientem paſturam. 

7. Quod fi Recognitum fit quod habeant ſufficientew paſturam, 


Communibus paſturis is once named, Paſtura ſua fo Communis 
ſua, ſeven times; and the wozd Cowmunia not named in this Aa, 
but where it mentions. 

8. The (Arit of Novel diſſciſin de Communia paſture ſuz,which 
makes eight times. 

1. The granting ſolam & ſeparalem Paſturam of oz in Black- 
acre,may ſignifie an excluſion only of having Paſture in White- 
acre, 8} anp other place than Black-acre, 


2. The 


RUTH 


Juſtice aber and Jultice 


for the Plaintiff. 


The Court was divided ; The Chief Juſtice, and Juſtice 
T 
15 lde for the Defendant. 


10 


111515 


259 


Hill. 20 C21 Car. II. C. B. Rot. 1552. 
Adjud gd 23 Car. II. C. B. 


Gardner verſ. Sheldon. 


In Ejeflione Firme for Lands in Suſſex. Upon not 
Guily pleaded, 


T is found by the Special Verdi&, that long befoze the ſup- 
| por Treſpaſs and Ejedment, 

ne William Roſe was leis d of the Land in queſtion in his 
Demeſne, as ot Fee, and ſo leis d, made his laſt Will and Tefta- 
ment, November the Second , 13 Jac. prout ſequitur, and (ects 
fozth the CUill ; wherein among other things, 

As touching the Leaſe which I have in my Farm, called Exfter- 
gate, and all wy Intereſt therein, l do give and ago the faid Leaſe, 
and all my Intereſt therein, unto wy Friends Jobs Clerk, George 
Littlebory, and Edward Roſe, to the intent that, with the Rents 
and Profits thereof, they may help to pay my Debts, if my other 
Goods and Chattels ſhall not ſuffice, And after my Debts paid, my 
will is that the Rents and Profics of the ſaid Land ſhall wholly go 
for and towards the raiſing of Portions for my ewo Daughters, Ma- 
ry and Katherine, for each of them Six hundred pounds, and for 
wy Daughter Mary Two hundred pounds more, which was given 
her by my Father, her Grand-fathers Will. And thoſe Sums be- 
ing raiſed, my will is the Rents and Profits of the ſaid Land ſhall 
be wholly to the uſe and benefit of my Son George, &c. 

Item, I give to my daughter Mary my greateſt Silver Bowl. 

Item, I give to wy daughter Katherine one plain Silver Bowl, 


My will and meaning is, That if it happen that my Son Gene, 
Mary and Katherine my daughters, to die without [Tue of their 
Bodies lawfully begotten, then all my Free- lands, which I am now 
ſeis d of, ſhall come, remain, and be to wy ſaid Nephew William 
Roſe, and bis Heirs for ever. 

They 


. 
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They find that the ſald William Roſe, the Teftatoz, befoze the 
Treſpals, viz. the Firſt of June, 14 Jac. died at Eaſter-gate, in the 
ſatv County of Suiſex, ſeig'd as afozeſatd, 
That at the time of his death, de had Jſlue of his body lats- 
fully begotten, Roſe his only Son, and Mary and Ka- 
therine bis two * 
That George, the Don, entred into the Pzemiſſes the Firſt of 
July, 14 lac and was ſeis d prout Lex poſtulat. 
Then after, and befoze the time of the Treſpaſs, viz. June the 
Eight and ewentieth, 14 Car. 2. George dle d ſo (etg'd of the Pꝛe - 


miſſes at Eaſter-gate afozeſatd. 
That at the time of his death he bad Jlue of bis body two 
Daughters, Judith now wife of Daniel Sheldon, one of the De- 


fendants, and Margaret now wife of Str Joſeph Sheldon, the o- 
ther Defendant. 

That after the death ot George their Father, the ſald judith 
and Margaret entred, and were ſtis d befoze the Treſpals ſup 
pos d. prout Lex poſtulat. 

That Mary, one of the daughters ot the ſald William Roſe, 
July che Firſt, 1 Car. 2. died, and that Katherine her Siſter ſur 
viv'd her, and is {ll living. 

That the ſald Katherine, Odober the Firſt, 20 Car. 2. at Eaſt- 
Grimſted, entred into the ſatid Tenements, and was ſeis d prouc 
Lex poſtulat, and the ſame day and pear demis d the 
the ſald Thomas Gardner, the Plaintiff, fr caſt 
Michael the Arch-angel then laſt paſt, tog the 
pears then next following ; By virtue whereof 
mas Gardner entred, and was poſſeſſed, until the (aſd 
Daniel Sheldon , the ſame Firlt day of Oftober,2o Car 


upon him and Ejeced him. 


If upon the whole matter the Juſtices (hall think the ſuſd Jo- 
ſeph and Daniel Sheldon culpable z find them culpable, 
aſſeſs to Six pence , and ſhilli 
But if the Juſtices ſhall conceive them not culpable , they 
them not culpable upon the wass, My will is, if it happen my 
gon George, Mary and Katherine my Daughters, do dye without 
Iſſue of their Bodies lawful! 8 then all my Free Lands, 
which I ain now ſeiſed of, come, remain, and be to 
my ſaid Nephew William Roſe and his Heirs for ever. 


be 


Gardner verl. 
Sheldon, 


de bis d to the Don and eit of the Teſtatoz, oz 

It any Eſtate be devis d, what Eſtate is ſo dedis'd to them, Q. 2. 
0} any of them? 

T he third Queſtion is, (Uhat Ettate is by this CAili devis'd Q. 2. 
tothe Nephew ; and if any be, how it (hall take effec, whether 
as a Remainder, oz as an Erecutozy deviſe ? 

1, As to the firſt, it is clear, That no Effate s devis'd 
to the Son o; Daughters, 02 any of them by expreſs and ex- 
plicit deviſe ; but if any be, it is devis'd by implication only, 
and collection of the Teſtatozs inteut. 

2. Jf any Eflate be given by this (ill by Implication to the 
Don oz Daughters, 02 anp of them, it muſt be either a joynt 
Eſtate to them foz their lives, with (ſeveral inheritances in tay! , 
oz ſeveral Eſtates tayl to them in Succeſſion, that is to one fir, 
2 his oz her body, and then to another, and (a 

vely. 

3. Duch an lotail in SucecMion cannot poſſibly be, becauſe it 
appears not by the (ill who ſhould firſt take and have ſuch E-. 
ſtate, and who next. &c. and therefoze ſuch an Jntafl were meer- 
iy vold. foz the incertainty of the perſon firſt taking, as was 
obſerv'd, and aſſented to at the Bar. 

It remains then, That the Eftate devis'd by this Milli (if a. 
ny be) to the Don and his two Diſters, muſt be a joynt Eſtate 
fox their lives, with ſeveral Jnheritances to them in tay! , by 
implication only. 

And Jam of Opinion, That no ſuch Eſtate is dedis d by this 
Ulli to the Son and two Daughters and J ſhall firſt obſerve, 
That the Law doth not, in Conveyances of Eſtates, admit Eſtates 
to paſs by implication regularly, as being a way of paſſing E- 
ſtates not agreeable to the plainneſs requir'd by Law, in tranſC- 
ferring Eſtates from one to another. And foz that the Cale is, 

A man according to the Cuſtome of the Mannor , ſurrendred to S. od and 
the uſe of — Jahn, Son of the ſaid Francis and of Heres Caſe, 
the longeſt liver of themi and for wan of Iſſue of Jabs lawfully be- — I 
gotten, the Remainder to the youngeſt Son of Mary Seageed , Jobs 
had only an Eſtate for life, and no Eſtate tay! by iwplication, it be- 
ivg by conveyance. Though (as the Book is) it might perhaps 
be an Eſtate tay! by WII; which hews, Eſtates by implication 
are not at ali favour'd in Law, though in mens aſt Wills they 
ars allow'd with due reſtri&ons, 


P m In 


| Gaduw vail 
Sheldon. . 


Ina Will Eſtates are often given by implication, But I thail 
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inheriting of not $ impiication 

be only — — ore pong 
ion. 


cat! 


I mean by a —— when it may be intended 
that the rn, ep 
bis Land 
that be had 
But 
A. muſt 
And 
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Henry my Paſtures in the 
gains, Grams, ——— which 1 have from Nicholas Web, 
Son Heavy ſhall enjoy , and his Heirs for ever; and for lack 
Heirs of his Body, to remain to my Son Francis for ever. 
It grew a Queſtion, Whether this were an Intapt to ag 
of the South fields. 82 —. the Bargains and 
— „ 
PIE 
our Joes are That the words of a Will, which 
ir at Common Law, wuſt have a clear and 


Caſe 


iwplication is only 
not a neceſſary implication. 


2. In 


Gardner ver. 


Sheldow. 
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2. In the ſecond place J hall em, That the wozds of this 


ill de not (mpozt a deviſe to the ſon and the two daughters 
foz their iſbes jopntly, with reſpectivr — 


only by an implication that is 

3. In the third place J chall ſhew, That being ſo as to the Caſe 
in queſtion, it is not material whether the deviſe by way ot Re- 
mainder to the N be vold oz not. 


4. JInthef place, ex abundante, and to make the Mill 
of the Teflatoz not ineffecual in that part of the All, 1 
That the Nephew hath not the devis'd to him, 


the and the two daughters dye without Iſſue of thetr ceſpe 

ave bodies, by way of Rewaioder, which cannot be but by wap 
That ene ity is conſequent 
. pet petui 

toltz oz if it were, ſuch a perpecuicy is no way repugnant oz con- 


to Law. 
"Co manifet the diſerence taken between an implication in a 
rail that is vecefſary, and implication that is only poſſible, 
firſt Caſe I ſhall cite is that known 


bis Hoods att: 


; 


becauſe men of great name have concetu d, That where che . 
viſce takes any thing by expreſs deviſe of the Teſtator , ſuch devi- 


ſee ſhall not have any other thing by that Will devis'd, only by im- 
plication. 
Am 


Caſe 13H, 7. which J 25“ 


wr Gardner _ 
264. Sheldon 
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nce, K it were 
OS — Plaintiff, becauſe 
Daughters of 


the Teflato?. dad de vis 
fs) a Potion , and therefoze (he o 


de Law d makes 
— — of the 
'd to her expe 
not have any Eſtate in 


the Land by theſame Will, by a Deviſe by Implication, as Ws 


p(erenve 


d. 
But the truth is, that is a vain difference 
taken by many, as J ſhall anon evince, 


any Aid from it ts 


that bath been 


and therefoze I hail not 


my concluſton. 
Statute of 32 H. 8. 
Devil veing bekoze the 


muſt be conceiv'd 
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But this Cale of Br.hath many umes been denicd to be Law, 


Gaeraxer verl, 


Sheldon. 


lebe 


to juſlifie the difference J have taken, exagiy 


is the Caſes. 


ral Judgments have been given againſt it, I ſhall give 


ſome of them, 
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term, 
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neceſlarp, 
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tenure, and having Iſſue a Don and two 


ÞHetrs fo ever ; and the other to Thowazine his » any 

Peirs to: ever, with Imitation, That if Aber died withaye 
Iflue, living Themezine, Themazine ſhould then have Ades part, to 
her and her Heirs; and if Thumazine died before the Age of Six- 
years, Ale (hould have her part in Fee alſo. And if both his 
faid Daughters died without Iſſue of their bodies, then the Daugh- 
ters of his Son ſhould have the MeſTuages. The youngeſt daughter 
of the Teſtator died without Iiſſue, having paſt her Age of 


It was reſolv'y, That the wozds in the CUI, If bis t 


the Limication of the Mul; and 
nation of the time when the Heirs at Law Hould have the 


, That one of the Daughters dying without 
Þeirs at Law by the Mili had her part, without ftaping 
the other Daughter died without Jſſue. 

1. From theſe Caſes I firſt concluve, That only 
iwplication by a Hill. (hall not give the Land (rom the 
you 1 . neceſſary implication Which excludes the right 


larch being (rig'd of two Beſſuages in Nn 
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Gardner verſ. 
Sheldon, 


Queſt. 2. 


2. That the difference taken is not ſound, That one (hall 
not take, by implication of a CAill, any Land where the ſame 
perſon hath other Land oz Goods expzeſly devis'd by the ſame 
Mul; foz if the implication be neceſſary, the having of Land, 
02 any other thing, by expzeſs deviſe, will not hinder another 
taking allo by implication, as appears in the three Caſes by me 
made uſe of, viz. 13 H. 7. 3 E. 6. 15 Eliz. cited out of 
Moore. 

3. Cahether any thing be gtven expzcly by TU(il, oz not, a 
poſſible Implication only ſhall not diſinherit the eit, where it 
may as well be intended that nothing was devis d by implicati- 
on, as that it was. But if any man think that to be material. 
in this Caſe the Daughters had reſpeatve Potions expꝛiſty de- 
vis'd them, viz. Six hundred pounds to each of them, and there- 
foze ſhall not have the Land alſo by tmplication only poſſible to 
diſinherit the right Petr, 

Fox the ſecond point, T heſe wozds (My Will is, if ic happen 
wy Son George, Mary and Katharine wy Daughters, to dye with» 
our Iſſue of their Bodies lawfully begotten, then all my Free- lands 
ſhall remain and be to my ſaid Nephew William Roſe and his Heirs 
for ever) are ſo far from tmpozting a deviſe of the Land to the 
Don and Daughters fox their lives, with reſpeaive JInheritan- 
ces in tayl by any neceſſary implication, that both Grammatical- 
ly, and to common intendment, they tmpozt only a veſignation 
and appointment of the time when the Land ſhall come to the 
Nephew, namely when George, Mary, and Katherine happen to 
dye Ifſuleſs, and not befoze, 

And where the words of a Will are of ambiguous and doubrful 
conſtruction, they ſha!l not be interpreted to the diſinheriting of the 
right Heir, as is already ſhj cw d. 

This being clear, That there is no deviſe by this Cill of the 
Land by implication in any kind to the Son and Daughters, it 
follows that Katherine, the ſurviving Daughter of the Teſta- 
toz, and Leſſo2 of the Plaintiff, had no Title to enter and make 
the Leaſe to the Plaintiff Gardner; and then as to the Caſe in 
queſtion befoze us, which is only, (Uhether the Defendants 
be culpable of Ejeaing the Plaintiff 2 Jt will not be material 


whether 
The deviſe to the Nephew, William Roſe, be votd oz not; and 
if not void, how and when he wall take by the deviſe, which may 


come in queſtion perhaps hereafter. 


4-But 
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this purpoſe , That a Remainder cannot depend upon 4 Fee- 
; pet in a I PINES Jod in 

an Eſtate in Fee debis d to Thomas, and if 
x Remainder to a Stran Siſter 
not only the Rewainder was v d 
could bave been mave of the 
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$ died without heir eſcheated, 
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of his bo- 
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And as an Execucory Deviſe, and not as a Remainder 
ceive the hall well take inthe pyeſent Caſe, 4 


irs, I deviſe wy Land to wy Ne- 
phew Widtiaw Roſe and his Heirs. The 
a future and Executory Deviſe. 


And 


— TH 


And there is no difference, whether ch deviſe de lun ted up- 
on the contingent of three Strangers dying without Peits of 
thetr bodtes, oz upon the contingent of thzee of the Deviſors 
own Childzen, dying without Heirs of their Bodies ; fox if a 
future deviſe may be upon any contingent, after a Fet-ſimpte, 
it may as well be upon any other contingent, if it appear by the 
Citi the Teftatoz intended his Don and Peit ould Have his 
Landin Fee ſimple. 

This wap of Executozy deviſe after a Fee-ſimple of any 

nature, was in fozmer Ages unknown, ag appears by a 

Caſe in the Lozd Dyer, 29 H. 8. f. 33. concerning a Devile to 

the Prior of Nc. Bartholomew in Welt-Smithbeld , by the clear 

- «5g of Baldwin and Fitz herbere, the greateſt Lawyers of 
ge. 

But now nothing moze ozdinary. The Caſes are foz the 
moſt part remembged in ven and Browns Caſe, that is, Dyer 
£ 124. Ed. Clatch his Caſey f. 330. b. & 3544. Wellock & Hammonds 
Caſe cited in Boraſtons Caſe, 3. Rep. Fulmerſton & Stewards 
Caſe, &c. 

I hall inſtance two Caſes. The firſt is Haynſworths and 
Prettyes Caſe, (here a man ſeis d of Land in Soccage, habing 
Tſlue two Sons anda Daughter, deuis'd to his youngeſt Bott 
— — pm — to be paid by bis eldeſt 
Son, and devis d his to his elveſt Son and his Þelrs , 
upon Conditton if he patd not thoſe Legacies, that his Land 
ſhould be to his ſecond Son and Daughter, and their Peirs. 
The eldeſt Son fatl'd of papment. Altet Argument upon a 
Special Uerdic, Jt was reſolv'd by the Court clearly, That the 
lecond Son and Daughter ſhould have the Land. 

1. Foz that the deviſe to his Son and his Heir in Fee, being Kill. @: b. 
no other then what the Law gave him was vold. nt 

2. That it was a future deviſe to the ſetond Son and Daugh- 
ter, upon the contingent of the elde Sons default of pay- 
ment. 

3. Chat it was no moge in effect than it he had devis'd, That 
if his eldeſt Son did not pay all Legacies, that bis land ſhould 
be to the Legatozies, and was no doubt in that Caſe, but 
the land, in default of payment, ſhould veſt in them. 

Ahich Caſe,tn the reaſon of law, differs not from the pyeſent 
Cale, where the land is devis'd by deviſe future und executory 
tothe Nephew, upon · contingent to happen by the Teſtatozs 
Son and Daughters having no iſſue. 


An: The 


— — — — — — — — — — 


— — —y— 


| Gardner verl. 
27 2 Sheldon. 6 
I Joc.Pel * @Theſecond Caſe is that of Pell and Brown, the Father being 


Cru. 1.390. 


ſeis'd of certain land, having Tſlue WIH his eldeſt Son, Tho- 
mas and Richard Brown , debis'd the land to Thomas and his 
Heirs foz ever; and if Thomas died without Tſſue, living Wal 
am, then William hould have the lands to him, his Þcirs and 
Aſſigns. 

1. This was adjudg'd an Eſtate in Fee-ſimple in Thomas. 

2. That William by wap of Executory deviſe, had an Eſtate 
in Fee-ſimple in poſſibility , it Thomas died without Jſlue bcfoze 
bim. 

And it being once clear, That the Eſtate of Thomas was a 
Fee-ſimple, determinable upon a contingent, and not an Eſtate 
tapl, and ſo in the pzeſent caſe it being clear'd, that George, the 
Teſtatozs Son, had the land deſcended to him in Fee from the 
Teſtatoz, and took no Eſtate tay! erpzeſly, oz by implication 
from the Ci, it will not be material whether the Contingenc 
which chall determine that Fee-ſimple pzoceeds from the perſon 
which hath ſuch determinable Fee, 02 from another, oz partly 
from him, and partly from another, as in Haynſworth's Caſe, 
the Son determined his Fee-ſimple by not paying the Legacies ; 
in Pell and Brown's Cale, Thowas his Fee-ſimple determined by 
bis dying without ſue, living William, the Fee-ſimple veſted 
in George the Son by deſcent, determines when he and his two 
Diſters dye without Jauer; and upon ſuch determination in e- 
very of theſe Caſes, the future and erecutozy deviſe muſt take 
effec 


But the great Objection is, That if this ſhould be an exccu. 
tozy devile to the Nephew, upon the contingent of George the 
Don, and both his Siſters dying without Iſſue. It will be 
dangerous to introduce a new way of perpetuity ; fo if a man 
have ſeveral Chtldzen , and ſhall permit his Eſtate to deſcend, 
02 by his CA ui deviſe it to his Hetr, to as he may therein have 
an unqueſttonable Fee-ſimple (which io the lame with permit⸗ 
ting it to deſcend) he may then devile it futurely, when all bis 
Chtldzen ſhall dye without Jſlue of their bodies to J. S. and his 
beirs, as long as A. B. and C. ftrangers, ſhall have any beirs 
of their bodies living, and then to a third perſon by like future 
dt vile: Fo? if he ould devile it futurely to J. S. and his Heirs , 
as long as j. S. had any Veits of his body, it were a clear Eſtate 
tayl in j. S. upon which no future deviſe could be, but it would be 
a Remainder to be docked. 


T his 


Gardner verl. 


Sheldon, 2 7 3 


This Dbjcaton was in (ome mealure made by Doderidge in in Vie. Stiles 
peil and Browns Cale, and the Judges (aid there was no danger, 8. ES 
becauſe the Eſtate in Fee of Thowas did not determine by his dy- 253, 
ing without Dctr of his body generally, but by dying without 
Tiſuc, living William; fo if the land had been given to Thomas 
and his Heirs fo ever, and if he died without Hetrs of his body, 
then to William and his Dcirs, Thomas bis Eſtate had been 
judg'd an Eſtate tayl with the Remainder to William, and not a 
Fee, upon which no future oz executozy deviſe can be. Do was 
It ad4judg'd in Foy and Hinds Cafe 22 Jac.Cr.t. 69 3. & 6. and anct- 
ently 37 AſCp.18. 4 H.5.f,6. and ta be within thereaſon of Mild- 
may and Corbers Caſe of Perpetuitics 

But in ben and Browns Caſe, the Judges (atv it was moze 
dangerous to deſtroy future deviles, tha-1 to admit of ſuch Per- 
peruiries ag could follow from them any wav by determinable 
Fee-ſimples, which is true; fo2 a Fee ſimple, determinable up- 
on a contingent, is a Fee-ſimple to all intents, but not ſo dura- 
ble ag abſolute Fee-ſimples.And all Fee umpies are uncqually 
burable , fo2 one will eſcheat ſooner than another by the katler 
of Otis. An Eſtate ot Fee-ſimple will determine in a Baſtard 
with his life, tf he want Jſue. An Eſtate to a man and his Heirs 
as long as Joha Stiles hath any Heir, which is no abſolute Fee- 
ſimple, is doubtleſs as durable as the Eſtate in Fee which Joby 
Stiles hath to him and his Heirs,which is an abſolute Fee-ſimple. 
Noz do J know any Law imply againſt a Perperuiry, but agatuft 
Intatls of Perpervity, t every Fee-lmple is a perpetuity, but 
in the accident of Alienation, and Alienation is an incident to a 
Fec-ſimple determinable upon a contingent, as to any mot ab- 
folute o moze perdurable Fee-ſimple. 


The Chief Juſtice, Juſtice Archer, and Juſtice Wilde for \ 
the Defendant. Juſtice Tyrrel for the Plaintiff 


judgment for the Defendanr. 


Hi 
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Hill, 21 & 22 Car. II. C. B. 


Cram verſus Ramſey. 


Philip Craw is Plaintiff, and Jobn Ramſey Defendant , 
In an Action of Treſpaſs and Ejefiment. 


Plaintiff declares, That Lionel Tolmach Baronet, 
the Twentieth, the 
Sixteenth of the King, demig'D to the Plaintiff the Mannor of 
with the appurtenances, in the County of Surrey, ont 
„tuo Barns, one Dove-bouſe, twa Gardens, eighty A- 
and ten Acres of Meadow, with the appurtenances 
and other places, and alſo the R of 


By Pꝛemiſſes, and 
was poſſeſſed, until the Defendant, the (aſd Twentieth of Janu- 
in the Sixteenth pear of the King, entred upon dim, and E- 
dem with fozce, to dis Damage of Forty pounds. 
this the Defenvant pleavs he is not Culpable. 

Upon a Special Aerdiq it appear'd, That 


1.Roberr 
Robert Ramſey, Alien, Antenatus, had yr 1 Antenatos 
4. George 


Margaret ) Antenatas, living the Firſt of 
Robert he fon.had Ile C Od. 14 Car. 1. and now 
Jane have Iſſue at King ſlon. 


Jobs natura- Jab, the third ſon, by the name of Sir Jobs „was nature- 
- —_ lized by Ad of Parliament, holden at Weftminfeer, the Ninth , 
1. J. andafter made Earl of Holdeymes. 


George 


— 


Craw verl. 


George Ramſey, the fourth Son, was naturalized in the fourth George nary. 


Seſſion of Parliament held at 1 , begun by Prorogation , ralized;7Jac, 
19 Felr. 17 Fac, and after Iſſue Fobw primogenitum filium , 
dem Febannes bad Iſſue Jabs the now Defendant, primo- 
genitum ſuum filium, but finds not where either of theſe were born, 
nor the death of Geerge. 

Nicholas the ſecond Son, had Iſſue Patrick his only Son, born at Nicho!as bad 
Kingſton, after the Union, Mu, 1618; about 15 Fac, n—_ 3 
Jabs the third Son, Earl of Heldernes, ſeir'd of the Mannors, Jac. * 
ReGory, and Premiſſes in the Dec ata: ion mentioned, with other the 
Mannors of Zeuch and Taylbeys , and divers other Lands in the Jobe cove. 
County of Lizcels in Fee, by [ndenture Tripartite between him on — 24 
the firſt part, Sir Widiam Cockayne and Marte bis Daughter of the ange 
ſecond part, &c. Dated the Firſt of Faly, 22 Jac. Covenanted to Jul. 22 Jec- 
levy a Fine before the Feaſt of St. Anarem next enſuing to Sir 
William of all bis aid Lands, To the uſe of himſelf for liſe,then to the 
uſe of Marths, his intended Wife, for life, with Remainder to the 
Heirs Males of his body begotten on ber, Remainder to ſuch his 
Heirs Females, Remainder to his right Heirs. 

* Marriage was ſdlemnized the Seven and ewentieth of Sepr, Jobs naried 
24174. 12 

The Fe acodngly levied inthe Common Pleas Offabir Miche Ig g n. 
el, 22 Fac. of all the Lands and Premiſſes among other in the De- Fine 04ab. 
claration wemioned, Michael. 22 

The Earl, ſo ſeiz'd as aforeſaid, with the Remainder over at King- A died i 
flow aforeſaid, died the Four and twentieth of Nan, 1 Car. 1, Cor.. J 

His Counteſ entred into the Premiſſes in the Dec aration menti- 
oned, and receiv'd the Profits during her life. a 

After the Earls death a Commiſſion iſſued. and an Inquiſition taken 1nquiſiion 


at Southwark in Serrey the Nine and twentieth of Febraary, 7 — 


Co. 1. : 17 Febr. 
By this Inquiſition it is found the Earl died feiz'd of the Man 7 Car. . 


not of Zeuch and J. mw „ and divers Land thereto belonging in 
Com. Liese, — the Mannor of Wefideerrhew,, and other 
Lands in Com. Norfolk , and of the ReQtory of King few, and of 
the Advonſonof the Vicaridge of King fow in Com. Frey, but 
no ather the Lands in the Declaration are found in that Office. 
And then the Tenures of thoſe Mannors are found, and that the Earl 
died wit haut Heir, But it Gads that the Ear“ fo Did, tevied a 
Fine of the Premiſſes to Sir Halm per noma Maner io» 
rum de Zauche & TI, & Record King fon, cm omnibus 
Decimis diftz Rectoria pertinentibus , and fads the uſes ur ſopra, 
and ſo finds his dying without H-ir, &c. It finds the Fine levied in 

fermind 
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terminis Michaelis, 22 Fac. but not in Ofabu Michaelis, 2s the 
Special Verdict finds, but between the ſame perſons. 
The Iriſh A& The general Act of Naruralizing the Scottiſh Antenati in the King- 
Ae dome of Ireland, was made in the Parliament there, begun at the 
Jul. 10 Car+. Caſtle of Dublin the Fourth of Faly, 10 Car, i. 
r di- * Nicholas died the Firſt of September, 10 Car. 1. Leaving Iſſue 
ep Parrick. 
een, King Charles the Firſt, by his Letters Patents dated the Five and 
25 Ob. ewenticth of Offober, the Tenth of his Reign, upder the Great 
io Car-4. Seal, granted to William Marrey,his Heirs and Aſſigns, in Fee farm, 
All the aid Mannors, Lands, and ReGtory, mentioned in the 
Declaration, with the Reverſion depending upon any life, lives, or 
cars, 
Patrick cos. : Patrick and Elizabeth his wife, by Indenture dated the Sixteenth 
veyoro hin Of February 1651, Covenant with the Earl of Elkin and Sit Ed- 
16 Febr,1651, ward Sydenham in conſideration of Eleven hundred pounds, and 
bargained and fold the Premiſſes in the Declaration to them 
their Heirs, and covenanted at the Earls charge to levy a Fine with 
patrick & proclamation, to the uſe of the Earl and his Heirs, of the Premiſ- 
Pe 107 * ſes, before the end of Eafter Term next, and accordingly did levy 
Paſche is H- it with warranty againſt them, and the Heirs of Patrick, by force 
teen days whereof, and of the Statute of Uſes, the ſaid Earl and Sydenham 
were ſeiz'd, &c. 
TheEarlang The Earl of Ellis and Sydenham, by Indenture of Leaſe, dated 
Sydenham the Tenth of March, 1652, and by Deed of Releaſe and Confir- 
era mation, convey the Premiſſes to. Ae Dowager of Kent, and the 
Dowager, Lady Jane Hart, vir. the Eleventh of March, 1652. by way of Bir- 
1 Mat. 1684. gin and Sale to them and their Heirs, who entred by the Leaſe, and 
were in quiet poſſeſſion at the time of the Releaſe. 
The Dowager The Dowager and Lady Hart by like Conveyance of Leaſe and 
conveys to Releaſe, ined and ſold to Pelleyne and Simen Neale, dated 


— _ "© the Firſt and of November, 1655. who tutred, and were in 
poſſeſſion as aforeſaid, 
ln Ramſey the now Deſendant, entred in 15 Car. 2. and kept 
ion. 


Dat. . John Pullayneand Symon Neale, by Ded of Bargain and Sale, dul 
$636 Pale inrolled , convey d the Premiſſes to Lionel Talmuch and — 
—_— their Heirs and Aſſigns. 

to Telmch Lionel and Humphrey demis'd to Philip the Plaintiff ha- 
and — o ving centred, and being in poſſeſſion by Indenture, dated the Twen- 
Gals tiethof January, 16 Car. 2. Jabs then in poſſeſſion, and Jobs re- 
9 Jars 16 entred upon the Plaintiff, and EjeGied him. | 


The 


Renſe 
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The Queſtions upon this Record will 
be three. 


tained ſhould extend to avoid any Eſtate or Intereſt in any Lands 
or Hereditaments, which bave already been found , and accrewed 
to his Majeſty, or to King s, for want of naturalization of a- 
ny ſuch n, and which ſhall and doth appear by Office alrea. 
dy and return'd, and remaining of Record, or by any other 
matter of Record. 

An Office was found, as appears by the Uervic 7 Car. a- 
foze the ad, by which it is found he died ſeiſed of the Rectory 
of Kingſton in Reverſlion , and of the Advowſon of the Vica» 
ridge, and died without Hetr, and that the ſame eſcheated to 
the King ; and it all the lands in queſtion were held of the King, 
— found he died without Heir, the proviſo will (ave all to 

ing. 


3. Abether Nicholas Ramſey, under whom the Plaintiffs 
laim, be the perſon who had title to the lands in queſtion, if 
any had ? Becauſe 

t. The death of Robert the elder Bother, is not ſufficient- 
found befoze the AG of Naturalization, fog then he, and not 
cholas, was hetr to John. 
2. Betauſe if Robert the elder were dead befoze, pet he left 
Tue thzee Daughters, who were naturalized as well as Nicbo- 
las by the Ad, and are the heirs tothe Earl, being the ue of 
bis elder Bother. 

I Robert had died after the Iriſh A& made, this Uerdia hay 
been as true as now it is: Therefoze it is not ſufficient to find 
bim dead befoze the Ac. 


— 


D o Ec 


Craw verſ. 

Er Juratores ulterius dicunt quod prædictus Roberta fil ius pri- 
mogenitus , & natu maximus prædidi Roberts patris poſtea obiir, 
tempore mortis ſuz habens & relinquens tres filias de corpore ip- 
fius Roberti filii legitime procrearas , viz. e Margaret. Iſabel, & 
Janam Alienigenas natas in R Scotia ante acceiſionem predig. 
Quz quidem Margaret. Iſabella, & Jans, primo dic Offebris, 
Anno Regni Domini Gerels nuper. Regis Angie primi, quarto de- 
cimo, in plena vita fuerant , & habent exitus de eatum corporibus 
exeuntes modo ſuperſtites, & in plena vita exiſtentes apud King fow 

ſuper Thames prædict. 

As to the ſecond part, in the Caſe of Aliens, nothing in- 
terrupts the common courle of Delſcents, but Defefius Nati» 
onis , ag Bratton terms it. Therefoze that being taken away 
by naturalization , they ſhall inherit as if it had not been, and 
the the eldeſt Bzothers Ilſut had inherited befoze the ſecond 

zother. 

1. It is admitted, and will eaſily appear, That one naturali- 
— in Scotland fince the Union, cannot inherit in Eng- 
land. 

2. Ireland then differs from Scotland, in a common difference 
with Gernſey, Jerſey, Ifle of Man, Berwick , and ali the Eog- 
liſh Plantations, foz that they are Dominions belonging to the 
Crown of England, which Scotland is not. 

3. Vf this difference , which was never diſcuſſed in Calvin's 
Caſe, alter not the Caſe from a naturalizing in Scotland, it re- 
mains, whether by Act of Parliament of England , though not 
extant, Ireland in this matter be not vifferenc'd from other Do- 
minions belonging to England ? 

1. He that is pziviledg'd by the law of England to inherit 
there, muſt be a Subject of the Kings. 

442 — than a local Subject, either in the Domi- 
nion 0} out of the Dominion of land; fo2 meer 
locally in England , oz any other of 

the Rings, are local Subjeds. 

3- Ot muſt be otherwiſe a Subject than any Szant o Letters 
7Rep.Cal- Patents of the King can make bim a Denizen of Eng- 
. land by Letters Patents foz life, in tapl, oz in fer, whereby he be. 
Denz. Erg. Comes a Sub jed in regard of his n, will not enable him to 

_ bs C but accozding to his Denization, will en- 


England, 
hilvzen bozn in England to inherit him, and much 
leſs will his Denization in any other Dominion. 


Chence 


Cu ver. 

CAhence it follows , That no Laws made in any other 
Domtnton acquired by Conqueſt, oz new Plantation, bythe 
King's Lieutenants, Subſticutes, Governours, 02 People there, by 
vertue of the Kiog's Letters Patents, can make a man tnherir 
in England, who could not otherwiſe inherit : Foz what the 
King cannot do by his Letters Patencs,no delegated power under 
hun can do by his Letters Patents. 

It follows likewiſe upon the (ame reaſon , That no tenure 
of Land, by Homage, Fealty, oz other Service in any other 
Dominion of the Kings, acquired by Conqueſt , oz otherwiſe 
by any Grant q Letters Patents, can make a man inherit in Eng- 
land, who could not otherwile inherit, foz that is not Homagium 2 Caſe, 
ligeuw, but Feodale, ag is rightly diſtinguiſhed. 

4- A man bozn a Sud ject to one that is King of England, can- 
not therefoze inherit in Eng and, lo then the Antenati in Scot- 
land had inherited in England; they were bon Sub jeas to King 
* land ; but not bozn when he was Kiog 


ſey, Berwick, and all the Engliſh Planrations z 
ſpecifique reaſon of thetr inheriting tn England , is not 
they are bozn in Dominions belonging to the Crown of 
fo if ſo, none could inherit who wanted that, and 
Poſtnati of Scotland ſhould not inherit ; fog Scorland is not 
1 the Crown of England, but ta the Ki 
o 0 

N remains then, accozding to the Reſolution and 
of Calvin's Caſe, That the ſpecifique and adequate 
the Kings Subjeas of other his Domintons than Eogurd, 
inherit in , is, becauſe they are bozn his natural 
irs as the Engliſh are, be being agually King of Eagland at 
time of theit birth, when their ſubje&ion begins ; and @ 
bozn Liege-men to the ſame King, 

But then, ſince all Liegeance and SubjeGion are aus and 
ligations of Law (foz a man owes no licgeance excluding 
Civil Law) but a man is (aid a natural Subjeck, becauſe his 
Dubdjeaion begins with his birth, that is, as ſoon as he can 
be ſubje&, and a King is (aid to be a mans natural Prince, be- 
cauſe his Protection begins as ſoon as the Sub jc can be pzotected, 
and inthe ſame ſenſe, that a Country where a man is bozn, is 


his natural Country, 0 the Language he firſt ſpeaks, is his — 
9 2 re 


f 


; 
x 


IT 


Cok. Re 
Calvins Caſe. 
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ral Tongue; whp ſhould not an Ad of Law, making a man 
as if be had been bon a Subzen, wozk the ſame effect as 
bis being bozn a Subject, which is an effec of law: 

1. The Keaſon is, That naturalization is but a fiftion of 
Law, and can have effec but upon thole conſenting to that fl. 
Ron : Therefoze it hath the line effec as a mans Birth hath, 
where the Law-makers have power , but not in other places 
where they have not. Naturalizing in Ireland gives the ſame 
effect in Ireland as being bozn there, fo in Scotland ag being 
bozn there, but not in Eng and, which conſents not to the fi- 
ction of Ireland 02 Scotland, no2 to any but her own. 

2. No fiction can make à natural Subject, fog he is correla- 
tive to a natural Prince, and cannot have two natural Sove- 
raigns (but may have one Soveraign, as a Queen DSove- 
raign and her Hugband in two perſons ) no moze than two 
natural Fathers, oz two natural Mothers. But if a 6 
Ction could make a natural Subject, he Hath two natural Prin- 
— one where he was bozn, and the other where natura 

ped. 

3. Jf one naturalized in Ireland ould in law make him 
naturally bozn there , then one naturalized in Scotland, after 
the Union, ſhould make him naturally bozn there, conſequently 
inheritable tn England, which ts not contended. 

4- Anaturalized perſon in a Dominion belonging to England, 
is both the King's Subject when be is King of England, and inhe- 
ritable in that his Dominion, when naturaltz'd. 

Do the Antenati of Scotland are the King of England's Sub- 
jects when he is King of England, and inheritable in that Do- 

minion of his, pet cannot inherit in England ; and being his 
Dubjects befoze , doth not make them lels his Subjects 
when King of England; Oz if it did, Nicholas Rawſey , be- 


foze be was naturalized in Ireland, and became there a 
Subject to the King of England, was a Subject in Scotland 
of the Kings. 


There 
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There are four ways by which men born out 
of England may inherit in England, beſidts 
by the Statute of Edward the Third, De 
Nats ultra Mare. 


1. N they be bozn in any Don. in ion of the Kings when he is 
actually Ring of England. 

2, If they de made inheritable by Ad of Parliawent in Eng- 
land, as by naturalization there. 

3. If they be bozn Sub jeòs to a Prince, holding his Kingdom 
02 Territories ag H r and Liegewan to the Aiug of Eag and, 
during the time of bis being Homager.Do the Welch were tnhe- Ci © 
ritable in England befoze 12 Ed. 1. though Subjects to the Prin- | 
ces of Wales, who were PÞomagers to the King of England, So 
were the Scorch in Edward the Firſt's time, duting the King of 
Scotlands Pomage to him, and to other Kings of England, as 
long as it continued. And that is the reaſon of the Cafe in 
r4.0f Eliz. in the Lozd Dyer, where a Scorch-man being arraign'd pyer i4 Eliz. 
foz a Rape of a Girl under Seven years of Age, and pzaping £34425: 
bis Trypal per medicratem Linguz, becauſe he was a Scot born, it 
was denied him by the Opinton of the Judges of both Benches , 
foz that, among other reaſons, a Scot was never accounted an 
Alien here, but rather a Subje& (So are the words of the Book) 

But did not conſider that the Homage was determined 

then, as it was conſiver'd after in Calvin's Caſe, when only the 

Poſtnati of Scotland were admitted inheritable in England. Up- 

on the ſame ground one Magdulph, Subject to the Ring of 

Scots, appeal'd from his Judgment to Edward the Firſt, ut Supe - Pl parl Es. 
riori Domino Scot iæ. . 8. K 157. 
But this is to be underſtood where ſuch Pzince is Homager. 
Sub jectionis, and not only Infeodationis ; fo2 another King may 
hold of the King of England an Iſland, oz other Territory, by 
Tenure, and not be his Subject. 

4. If the King of England enter with his Army hoſtilly the 
Territozies of another Prince, and any be bozn within the pla- 
ces poſſeſſed by the Kings Army, and conſequently within his 
Pꝛottdton. perſon is a Subject boznto the Ring of Eng- 
land, if from Parents Subjects, and not Holtile. 
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$Eliz. byer Do was it reſolved by the Juſtices 3 Eliz. That one bozn in 
+274-P1.25. Tourney in France, and conquered by Henry the Eighth, being 


Flera.l.2. C.3- 
14 E.. 


Feta. I. 2. c. 3. 
12 E. 1 


a Baſtard between perſons that were of the King's liegeance. 
was enabled to purchaſe and implead within the Realm, and 
was the ſame as if a French man and French-woman could 
come into England, and have a Son bozn there. The like law 
if he had been bozn of French Parents in Tourney, tog it was 
part of the Dominions belonging to England pro tempore, as 
Calice Was. 


Thoſe under the King Power, as King of England, in 
another Prince his Dominions, are under his Laws, 


King Edward the Firſt being at Paris 14 E. 1. one Ingelram 
de Nogent ffole filver Diſhes in the King's Þouſe there, and 
after diſpute about bis Tryal with the King of France and his 
Council, he was convined befoze the Steward of the King of 

land's Houſe , and executed, though the Felony was done 
in France, in Alieno R 

So Edmund de Murdak bzought an Appeal in Gaſcoigne, co- 
ram Seneſchallo Hoſpitii Regis Anrgliz againſt one William de 
Leſnes of Robbery done to him, 12 E. 1. infra meras Hoſpirii 
Regis infra quas invenit ipſum. And the Defendant , non 
potuit appellum illud per exceptionem alterius Regui declina» 
re, 

1. Regularly who once was an Alien to England, cannot 
be inheritable there, but by A& of Parliamenr, which is Com- 
mon 
But Ramſey was an Alien to England, being Antenatus of 
Scotland, and therefoze cannot inherit here but by Act of Parlia- 
ment. 

It it be ſaid there is an Exception to that, viz. unleſs be be 
naturalized in Ireland z that Erception muſt be well au d. not 
ſuppos'd: Foz the Queſtion being Chether one naturalized 
in Ireland do thereby become as a Native of England? muſt not 
de reſolv'd by ſaying, That he doth become as a Native 
of England, otherwiſe it is ov d only by begging the Que- 


2. The being no Alien in England belongs not ts any made 
the King of Englands Subject by Ad of Law, when be is King 
of England, but to ſuch as are bozn ſo. 


Natural 


Crew ver. 


Natural legitimation reſpeaeth aaual Obedience to the Calvins Cale, 
Soveraign at the time of the birth , foz the Antenati remain © *7: 
Aliens, becauſe they were bozn when there were ſeveral Kings 
of the ſeveral Kingdoms z not becauſe they are not by ad of 
law afterwards become Subjeas to the Ring of England by the 
Union of the Crowns : But he that is naturaltz'd in Scotland 
02 Ireland, is not a Sub jet bozu to the King of England , but 
made by a ſubſequent A in lau. 


3. And chiefly the manner of ſubjeaion of a Stranger na- 
turaliz'd iu Scot land oz Ireland, exactly agree with that of 
the Antenatus, and not of the Poſtnarus- Fo, 

1, The Aotenatus was another Pzince his Sub jed, befoze be 
was the Ring of Englands. 

2, The Antenatus might hade been an Enemy to England, by 

a war between the ſeveral Kings befoze the Anton. 
Bo a Stranger naturalized in Scotland oz Ireland, was the 
natural Sub jec of ſome other Prince necefſartly befoze he was 
naturaliz'd, and then might have been an Enemy to the Ring of 
England, by a war between his natural Soveraign and the King of 
England, befoze he was naturalized, 

But the yoſtoatus was never ſubject to any befoze he was 
the King of Englands , nog ever in poſſibility of being an enemy 
to Eogland, both which are the of ſubjeQion in the 
nattve Engliſh Sub jeg. and is the reaſon why the Poſtnatus in 

is as the Natives of England. 

No fiction of Law can make a man a Natural Subjea that ig 
not, fog a Natural Subject and a Natural Prince are Kelatives, 
and if an Ac of Naturalization ſhould thereby make a man a na. 
tural Subjea, the ſame Dubject would have two natural Ss. 
veraigns. one when he was bozn, the other when naturalized, 
which de can never have moze then two Natural Fathers, oz 
two Natural Pothers, except the Soveraigns be ſubozdinate, 
the Infertoz holding bis Kingdome as Liege Þomager from 


the A 
And in the Cale of Severing the Kingdoms,as Sir c. Caf 
Edward Coke (aith. 27. 

Noz can an Act of Parliament in one place take away 
the natural ſub jection due to another Prince log want of pow- 
er. 


And 
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And the Law of —— being, — — Antenatus ſhall not 
inherit, becauſe an Alien, without an Parliament making 
bim none: The fiction of an Act in another Aingdom to which 
England never conſented, ſhall not alter the law here, becauſe 
he is made in Ireland as if bozn there. 

If there were an Act of Parliament in England, That per- 
ſons naturalized in [reland or Scotland, ſhould be no Aliens in Eng- 
land, no man thinks that thereby Scotland oz Ireland could na- 
turalize a man io terminis in England. But a man naturalized 
there, would by conſequent be naturalized in England, becauſe 


the law of England dtd warrant that conſequent. 
in Ireland is not direct- 


But to ſay, That a man natur 
ly naturalized in England, but by co when the queſtion 
is, W one naturalized in Ireland be naturalized 


in Eogland ? is to beg fo a pzoof that which is the queſti- 


on. 
Therefoze it muſt be firſt pzoved, That there is a Law of Eog- 
land to warrant that conſequent. 


Inconveniences. 


The Law of England is, That no Alien can be naturalized 
but by Ad of Parliament, with the aſſent of the whole Nau- 
on. 


r. Now it this naturalization in Ireland (ould be effectual 
log England, then a whole Nation Could become Natives in 
England, without A& of Parliament, of what Country, Religion, 
07 Manners ſorbet they be, by an Ad of Ireland. 

2, N the Parliament of England (hould refuſe to naturalize 
a number of men, oz Nation, as dangerous o; incommodioug 
to the Aingdom, pet they might be naturalized , whether the 
young of would o not, by an Act of Ire- 


3- By this invention the King may naturalize in England 
without an Ad of Parliament, ag well as he ; fog 
if the Parliament of Irclavd enact, That the King, by Letters 
Patents, ſhall naturalize in Ireland, then they fo naturalized in le- 
land by Patent, will be naturalized in Eagland by conſequent , ſo 
they may enact the Deputy or Council of Ireland to naturalize. 


It 
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- Tf an Alim bath Juue an Alien Son, d. ad 1 
be dentzen d in England, and after hath a Don 
land, the Law hath been taken, That the youn 
inherit the Fathers Land- 83 0 Dit Edward ke Litt. _=_ co Lit. 8.2. 
and other Books ; pet it the elder be naturallz'd in Ireland, the Sr, 
Eſtate which the youngeſt bath, by the Law of Eng and, will be $39. aber 
plucked from him. Dixons © 


Paving thus opened the Inconventences conſequent ts 
this Iriſh Naturalization, the next is, That Judges muſt 
judge according as the Law is, not as it ought to be. 
But then the Premiſſes muſt be clear out of the eſta» 
bliſhed Law, and the Concluſion well deduc'd before 
great Inconveniences be admitted for Law, But if In- 
conveniences oecefſarily follow out of the Law, only the 
Parliament can cure them. 


1. J hall begin with the admitted Doctrine of Calvins 
By that Cale, Þe that is bon a Subject of the King 
of England in another Dominion than England, is no Alien in 
Do the Scots, bozn when the King of Scots was 
King of England, are no Aliens ; thoſe bozn bete in Scotland 


agreed to my hand, That an Alien naturalized at 
Scotland, remains an Alien in England notwith- 


the Doctrine of Calvin's Caſe, a natural bozn Sub⸗ 
to the Kings perſon of a Forraign Dominion, is not piul- 
d in England from being an Alien, elle the Antenati of Scoc- 
were pztviledg'd, foz they are natural bozn Subjects to the 
— as well as the Poſtnati. 

+ It lands notwiththe Reſolution of that Caſe, That the 
natural bozn Subjects of the Dominions belonging to the Crown 
of England (qua ſuch) ſhould be no Aliens in England, which was 
the pzincipal matter to have been diſcuſs d, but was not, in 
Calvin's Caſe, and chiefly concerns the point in queſtion. 


DP p The 


— ſ— — — — « 


vers. 
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The Cate relied on to juſtifie the} ={Normandy, = 
Judgment in Calvins Caſe are (eve- Brittain, 
ral Authozities, That the King | Aquitain, 
of England's Subjects fozmerly Anjou, 


were never accounted Aliens in Gaſcoigne, 
England , though they were all Guien, 
out of the Realm of England . „Ot 


1 


and many within the Kealm of Jerſey and Gernſey, 
France, But all theſe are ad Ile of Man, 
mitted in that Caſe ( as moſt! ! Berwick and other 


longing to the Crown of England ; [reland, 
and it fo, : Tourney, &c- 

CUhat Inference could be made foz the Reſolution of Calvin's 
Cale? That becauſe the Kings natural Subjeas of Domt- 
ntons belonging to the Crown of England, as theſe did, were 
no Aliens tn England: Therefoze that Subjeas of a Dominion 
not belonging to the Crown, as the Foſtoari of Scotland ate, 
ſhould be no Aliens in England, Non ſequitur. 

Therefoze it is fo2 other reaſon then, becauſe natural Sub. 
jects of Dominions belonging to theCrown of England, they were 
no Aliens by the meaning of that Relolution. And the Adequate 
Reaſon being found out,why they are not Aliens, will determine 
the point in queſtion. 

1, It was not becauſe they were natural Subjcas to him 
that was Ring of England, ko then the Antenati of Scotland 
would be no Aliens, thry being natural Subjeas to him that is 
King of England, as welt as the Foſtnati. 

2. It was not becauſe they were natural Subjects of Domi- 
nions belonging to the Crown of England; tog then the Poſtnaci 
would be Aliens in Eng and., fo? they att not Subjtas of a Do- 
minion belonging to the Crown of England. 

3. It remains then, the Keaſon can be no other, but becauſe 
they were bozn under the ſame Liegeance with the Subjects of 
England, which is the direct reaſon of that Reſolution in Ca- 
vins Caſe. The wozds are, The time of the birth is of the eſ- 
ſence of a Subject born, for he cannot be a Subject to the King of 
Emgland (that is, to be no Alien) unleſs at the time of his birth he 
was under the Liegeance and Obedience of the King ( that is) of 
England. And that is the reaſon that Antenati in Scorland (for 
that at the time of their birth they were not under the Liegeance 
and Obedience of the King of England) are Aliens born, in reſpe& 
of the time of their birth. 

The 


of them were) Domintons 5: | Parts of Scotland. 
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The time of his birth is chicfly to be conſidered , fox he 
cannot be a Dubjea bozn of one Kingdom, that was bozn un- 
der the Liegeance of a King of another Kingdom, albeit at. 
- =» 1g; Kingdom veſcend to the King of the o- 
Therefoze Ramſey, being not under the Liegeance of the King 
of — — at the time of his birth, nu. ſt Mill continue an Alien, 
be were naturalized in Ireland. 

Notwithſtanding all this, it may be urg d, 

A perſon naturalized in England is the ſame as if he had been 

bozn in England, and a perſon naturalized in Ireland is the ſame 


as if he had been bozn in Ireland. 


But a perſon bozn in Ireland is the ſame as if he had been Obj. 1. 


bon, oz naturalized in England. 
Therefoze a perſon naturalized in Ireland, is the ſame as if 
be had been bozn 02 naturalized in England. This ſeems ſub- 


tile and concluding. 


Foz Anſwer, J ſay, That the ſame Syllogiſm may be made Anſiv, 


of a perſon naturalized in Scotland after the Union, 
VIX. 

A perſon naturalized in Englund, is the ſame with a per- 
ſon bozn in England ; and a perion naturaitzed in Scotland, after 
the Union, is the ſame with a perſon bozn in Scotland after the 


Anton. 

But a perſon bozn in Scotland, after the Union, is the lame 
with a perſon bozn 02 naturalized in England. 

Therefoze a perſon naturalized in Scotland, after the 
— is the ſame with a perſon bon oz naturalized in 
Yet it is agreed, That a perſon naturalized in Scotland, 
fince the Union, is no other than an Alien in England ; There 
— = ſame Concluſion ould be made of one naturalized in 

rela 


To differ theſe two Caſes, it map be ſaid , That the natura- Obj. 2. 


lizing of a perſon in Scotland can never appear to Eogland, be- 

we cannot wiite to Scotland to certifie the Ad of Natura- 
lizing, as we may to Ireland , out of the Chancery, and as was 
done in the pzeſent Caſe in queſtion, as by the Recozd ap- 


pears. 
This is a difference, but not to the purpoſe, and then it is the 

ſame as no difference ; Fo J will ask by way of Suppoſition : 

Admit an A of Parliament were made in Eogland foz Clearing 


all Queſttons of this kind, | 
Pp 2 That 
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That all perſons inherictableginany Dominion whatſoever, where- 
of the King of England was King, whether natgralized, or Subjects 
born, ſhould be no Aliens in England, it were then evident by the 
Law, That a naturalized Subje of Scotland were no Alien in 
England ; pet the ſame Queſtton would then remain as now 
doth, How be ould appear to be naturalized ? becauſe the 
Chancery could not mite to Scotland, as it can to Ire aud, tocer- 
tifie the Act of Naturalizing. 

c The fallacy of the Syllogim conſiſts in this. It is true, that 
anf. . a perſon naturalized in Ireland, is the fame with a perſon bozn 
in Ireland, that is by the Law of Ireland. But when pou ad- 
ſume, That a perſon bozn in Ireland is the ſame with a perſon 
bozn 92 naturalized in England, that is not by the Law of Ire- 
land, but by the Law of England. And then the Syllogiſw will 
have four terms tn it, and conclude nothing. 

But to anſwer the difference taken, there are many things 
whereof the Kings Courts ſometimes ought to be certified, 
which cannot be certified by Certiorari, oz any other ozwdinary 


42 U 3. . b. In the Caſe of the Lozd Beauwond, 42 K. 3. a Queſtion 
anatof Far- grew, CU betdet one bozn in Roſs in Scotland were within the 


Anſw. 2.3. 


lament e, Kings Liege becauſe part of Scotland then was, and 
— part not, in his Liegeance, the Court knew not how to pzo- 


"me Cerd until Thorpe gave this Rule; That doubtleſs the King had a 
Deprivation , Roll, what parts of Scotland were in his Liegeance, what not, up- 
and For tag on the Treaty or Concluſion made, that therefore they mult addreſs 


— — themſelves to the King to have that certified, The like may now 
bag Mony or happen of Virginia, Surenam , 02 other places, part of which 
root are in the Rings Liegeance, part not. Oo the Ring hath, oz 


berween Mer- May have, Rolls of all naturalized Subjects; and upon petition 


chants, g to Him, where the occaſtons require it, may caule the matter 
© 4. in his name tobecertified. The like may happen upon emer- 
gent Queſtions upon Leagues 02 Treaties, to which there is no 

common acceſs, but by the Kings permiſſion, 
Fo illuſtration , a feign'd Cate is as good as a Cale in fag. 
$£1:4557 Suppoſe a Law in [relaud, like that of 5. of the Queen, That 
no man ould ſet up Shop in Dublin, unleſs he had ſetv'd as 
an Appzentice to the Trade fox Seven years; and ſuppoſe a Law 
in England, That whoſoever had ſet ved Seven years as an Ap- 
prentice in Dublin, might ſet up Shop in London. If by apar- 
ticular A& of Parliament in Ireland J. S. be enabled to (et up 
Shop in Dublin, as if he had ſerv'd an Appzentiſhip fox Seven 
years , by this fiaton he is enabled in ireland to (et up, but = 
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in London, unteis g e ai 
Law in England requires. 


years, as the 


an Aa of Parliament of Ire! 


a thing which could not, by 
of Parliament in England 


an Act of Farliamene of E 
the voing of u. rhongh tbe notextant 


The Argument then is, 


A wan is naturalized in Ireland, and thereby no Alen in 
7 1nd, which cold not lvl be done without an A& of 


tatotully be done taithout an of Parliament to warrant it, 
Ergo, it being done, there was an AQ of Parliament to warrant 
it. 


2. This Supp 
relating to lreland, and avmitted to be Law , could not be but 
by Ad of Parliament in Eogland, yet no ſuch A& is extant; that 
is, that a Writ of Error lies in the Kings Bench to reverie a 
Judgment given in the Kings Beach in Ireland. 

3- That this muſt be by Ad of Parliament, not by Common 
Lew, becauſe ſuch a Writ did not lye in Wales 02 Calais at Com- 
— A mts — defege Dome things 

till the tis no : 
are of known Law, thjough many ſucceſſions of Ages , 
which could not comnience without an it an AQ of Parliamenc, which 


is not extant, werrate by any Tex: 


Therefoze a thing wholly new , not 
monp of fozmer time, becauſe it cannot de 

Ad of Parliament, muſt be ſuppos d, without other pz oof, to be 
lawful by an ARof Pacliamene. 


If 


alltion ſeems rather true. becauſe other things 
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It the lawtulnels of any thing be in queſtion, 
Laws of Ireland were made the Laws of 
liament hett, only Two were material to this n. 1. That 
a foſtaatus of a Forraign Dominion of the Rings ſhould be 
no Alien, the Law is ſo in Ireland. © 2. perſons natura- 
itzed in England are naturalized foz all the Dominion belonging 
to ; if the Law were ( in lrelapd, it follows not, 
one there muſt be naturalized in England 
* foz England is not a Dominion belonging to ireſand, 
comrario, 
us ae , A Wric of Error lies to reverſe a Judgment in any Domint- 
pla.33215E-2 gng belonging to England; Breve Domini Regis non corrit in 
Wallia, is not to be intended of a Writ of Error, but of Cuch 
Writs as related to Tryals by Juries ; thoſe never did run in 
Forraign Dominions that moſt commonly were governed by dif- 
ferent Laws. Error of a Judgment in Aſſize of Gower's Land, in 
B. K. 18 Ez. 


2 8.5.f31.b A Writ of Non moleſtando iſſurd out of the Chancery to the 
Mayor of Calais, retoznable in the Kings Bench, and by the 
whole Court agreed , Chat there te viders {vents of 
Writs of Error to reverſe Judgments gfven in Calais; though 
it was Objected, They were governed by the Civil Law. 

2 . And Sir Edward Coke Cites a Caſe of a Crit virened to the 

Inns Cale, Mayor of Burdeaux , a Town in Gaſcoigny , and takes the dif- 
ference between Mandatory Writs, which to all the Domt- 
nions, and (rits of ozpinary remedy, relating ts Tryals in 


the _— 
JRepÞCalvins And ſpeaking of lre and among other things, be ſatth, That 
cee, ug. albeit no Reſervation were in King Fobn's Charter, yet by Judg- 
ment of Law a Writ of Error did lye in the Kings b of 


— of an Erroneous Judgment in the Kings Bench in fre- 


g Writ of Error lies not therefoze to reverſe a Judgment in 
Ireland by Special A& of Parliament, log it lies at Common Law 
to reverſe Judgments in any Inferior Dominions ; and if it did 
not, laferior and Provincial ta, as Ireland is, might 
make what Laws they pleas'd; foz Judgments are Laws when 

not to be ttuets d. 
Pla. perl at Magdulph appeard from the Court and Judgment of the 
Es H. ing of Scots befoze Ring Edward the Firſt, Ut Soperiori Do- 
mino Scotiz. 


And 
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And by the Cale in 2 R. 3. f 2. all the Judges there agree, * 8.3 U 
aſſembled in the Exchequer Chamber, Thata Writ of Error lay 
to reverſe Judgments in Ireland, and that Ireland was ſubject 
as Calais, Gaſcoigne, and Guyen, who were therefoze ſubject as 
Ireland: And therefoze a Writ of Error would there lye as in 
Ireland, 

Another Objection, ſubtile enough, is, That it natura- Obj 
ling in Ireland, which makes a man as bozn there, ſhall noet 
make him likewiſe as bozn (that is no Alien) in England , That 
then naturalizing in Fog and ſhould not make a man no Alien 
in Ireland ( {ly without naming Iceland ) and the ſame 
my ber ſaid, That one denizen d in England ould not be ſo in 

reland. 

The Inference is not right in fozm, noz true. The An, Ao. 
fwer is, The people of Eng and now do, and always did, con- , 
ft of Native Perſons, Naturaliz'd Perſons, and Denizen'd per- 
ſons ; and no people, of what conſiſtence ſoever they be, can be 
Aliens to that they have conquer'd by Arws, 02 otherwiſe ſub- 
jected to themſelves, (foz it is a contradiction to be a ſtranger 
to that which is a mans own , and againſt common reaſon and 
publique N. | | 

Therefoze neither Natives, og Perſons Naturaliz'd q denizen'd 
of England, oz their Succeſſors, can ever be Aliens in Ireland, 
which they conquer'd and ſubjected, And though this is De 
jure Belli & Gentium, obſerve what is ſald, and truly, by Dir 
Edward Coke in Ca'vin's Caſe, in purſuance of other things ſaid 
concerning lreland. 

In the Conqueſt of a Chriſtian Kingdom , as well thoſe that 7.Rep.Cal- 
ſerved ia Warr at the Conqueſt, as thoſe that remain'd at home C. 15: 
for the Safety and Peace of their Country, and other the Kings 
Subjects, as well Antenati as Poſtnati, are capable of Lands in 
the Kingdom or Country conquer'd, and way maintain any real A- 
tion, and have the like Priviledges there as they may have in Ex 
land. 

Inother Objection hath been, That if a perſon natural(z'd in Ob , 
Ireland, and ſo the Kings natural Subject, hail be an Alien here, 
then if ſuch perſon commit Treaſon beyond the Seas, where no 
local Liegeance is to the King, de cannot be tryed here fo 
Treaſon, conera ligeantiz ſuæ debitum, by the Statute of 26 H. 8. od 12 0.13. 


02 35 H. 8. 0} any other Statute to that putpoſe. 472 
: reaſon by 
an Iriſh man in Ireland or elſewhere, may be tryed in England by thoſe Statutes. 313 EL Ander- 


ſons Rep. f. 262. b. Orurks Cafe. Calvins Cafe, f 23.4 


1. To 


Craw verl. 


292 Ramſey. 


1. To that J anſwer, That his Tryal muſt be as it would 
bave been bekoze thoſe Laws made, oz as if thoſe ood now 


tepcal d. 

N pls Tryal hall be in ſuch caſe as the Trpal of a perſon 
naturaitzed in Scotland, after the Union, who is the Kings Sub- 
ject, but an Alien in Eogland. 


Ircland. 


Though Ireland have its own Parilament, pet is it not ab. 
ſolute, & ſui juris, tog if it were, England had no power ober 
it, and it were as free after Conqueft and Subjection by Eng 
land, ag befoze. 

That it is a conquer'd Kingdom , is not doubted, but ad- 
mitted in Calvin's Caſe ſeveral times: And by an act of Par- 

Star. Hib. 11, Lament of Ireland, appears in expzeſs wozys, Whereas in for- 
13. & 13 Jac- mer times, after the Conqueſt of this Realm by bis Majeſties moſt 


_ Royal Progenitors, Kings of England,&c. 


What things the Parliament of Ireland 
cannot do. 


1. It cannot Alien it (elf, — of it (elf, from 
being under the Dominton of Engl , hno2 change its Sub- 
2. Jt cannot make it (elf not ſubject to the Laws of, and 
— — the 1er judgments there 

3. ca 3 
given, revers'd foz Erroz in Eagland , 


the Crown of 1 


Laws 


— 
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Laws made in the Parliament of England. 
binding Ireland. 


— concerning the Homage of Parceners , called Statutum 148. 3, 
ibern 
A Statute gt Nottingham, called Ordinatio pro Statu Hiber- fl 
nir. 
Laws for Ireland made by E. 3. per adviſawentum Concilii Par.RolgE;. 


1. Ms 39. 


noſtri in ultimo Parliamento noſtro apud Weſtm. tento, — 17308 


Jn A& that no Arch-biſhop, Biſhop, oz Prior ſhould be choſen, H. 2.4 
— were Iciſh, noz come to Paritaments with Iriſh Atten- 


3. 

The late Ads made in 17 Car. t. and many others. 17 Car. .. 

The Reſolution of all the Judges in the Exchequer Chamber, 23 8.3. c.25; 
That they were bound by, and lub jeq to the Laws of England, **- 
as thoſe of Calais, Gaſcoign, and Guien, in the Caſe of the 
Merchants of Waterford , fo (hipping Staple Goods fog Sluce in 
Flanders, to which they pleaded the Kings Licence and Diſpen- 
ſation, not pzetending freedom from the Statute of 2 H. 6. c. 4. 


whereupon thep were queſtioned, 


Ireland receiv'd the Laws of England by 
the Charters and Commands of H. 2. 


King John, H. 3. &c. 


J know no Opinion that Ireland recety'd the Laws of Exg- 
land by AA of Parliament of England, na had it been to pur- 
pole, allo a Parliament of their own, that might change 


them. 

Dir Edward Coke is of Opinion, That they received them 
by a Parliament of Iceland , in ſeveral Books, in the ume 
King john, and grounds his Opinion upon t ds of Abe. 
ral Patents of H. 3. which mentton King Jobs to have gane into 


Ireland, and carried with him diſcretos viros quorum communi 
Q q Con- 


Cok. Litt. “. 
4 8. 
Patt. 12 H. 3. 


— 
2 


— _ = „ __— -— 
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bu 


Pat. 18 H. 3. 


Concilio & ad inſtantiam Hibernienſium, he appointed the Laws 

of England to be there obſerved, 

Another Patent of 18 H. 3. be there cites, wherein it is (aſd, 

That King John, de communi omniam de Hibernia conſenſu, op- 

n there obſerved : And the like in 
in 30 H.3. 


Ck. 4'inft.f, The ſame Charters he mentions, but not in the ſame wozws , 


345- 


eſpecially that of 12 H. 3. 1. and to the (ame purpoſe that 
Ki — by a Parliament iu Ireland, eſtabliſhed the Laws 
” there, in his 4. Inſticures. 
which occaſioned the miſtake were the wozys, De 
muni omnium aſſenſu, in the Patents, which he concetv'd to 
to 


Parliament. 

But the O2iginal Ac and Command of Ki 
purpoſe, and the Charter of 12 H. 3. at 
Edward Coke had only hot Notes ) will clear how 
liſh Law came into lreland, and what that Communis 
meant; foz they were not received by Ad of Farliament in 


thoſe times. 


Tempore Regis Johannis. 


Pat. 6. Johan. m. 6. n. 1 7. 


Rex dat. poteſtatem juſt ic. ſuis Hibernia, quod brevia ſua cur- 
rant per totam terram noſtram , & poteſtatem noſtram Hibernie 
quæ ibidem nominantur. 


Pat. 6. Johan. 


Dei Gratia, &a. Juſticiariis, Baronibus, Militibus, & 
omnibus fidelibus ſuis Hibermie, &c. Sciatis quod dedimus pote- 
ſtatem Juſtic. noſtro Hibern. quod brevia ſua currant per totam ter» 
ram noſtram, & poteſtatem noſtram Hibernie, ſcilicet breve de 
Recto de feodo dimidii Militis & infra, & de morte anteceſſoris 
ſimiliter de feod. Domini Milit. & infra. Et eric terminus de 
morte anteceſſor. poſt transfretationem H. Regis patris noſtri de 
Hibernis in A. Et breve de Nova dif. cujus erit terminus 
poſt primam Coronationem apud Can. Et breve de fugitivis & 
nativis in quo crit terminus poſt captionem Dai. Et _ 


(raw verl. Cy 

T6 Ramſey. 295 
de diviſis faciend. inter duas villas exceptis Baron, Et ideo 
vobis mandamus, & firmiter precipimus , bc ita fieri 
& firmicer tener. per totam poteſtatem Hibernie fa- 


_ Teſte meipſo apud Weftmonefteriiam ſecundo die Novem 
17. 


Clauſ. 7. Johannis 


Rex M. filio Her. juſtitiar. Hibernie, &c. Sciatis quod De- 
remunt ex poſuit nobis ex parte Regis Cu,, quod idem Rex 
exigit tenere de nobis tertiam partem terræ de Connecia per 
C. Marcas per Aunum, fibi & heredibus ſuis nomine Baro- 
giz. 


Pat. 6. Johan. m. 6. n. 17. 


Rex, & c. Juſtic, Baronibus, Militibus, & omnibus fidelibus 
ſuis Hiberw. &c. Sciatis quod dedimus poteſtatem Juſtic. no- 
ſtro Hibernis , quod brevia ſua currant per totam terram no- 
ſtram, & poteſtatem noſtram Hibernie , ſcilicet breve de Redto 
de feodo Dimidii Mil. & infra , & de morte Anteceſſor, & ſimi- 
liter de feod. dimid. Mil. & infra. Et erit terminus de worte 
Anteceſſor. poſt trans fretat ionem Hear, Regis patris noſtri de 
Hibern, in Angl. Et breve de Nova Diſſeiſmna cujus erit ter- 
minus poſt primam Coronationem noſtram apud Gaze, Et bre 
ve de Fugit. & Nativis, & eric terminus poſt captionem 
Dublin; Et breve de diviſis faciend. inter duas villas, except. 
Baron. Et ideo vobis Mandamus & firmiter præcipimus quod 
hac ita fier. & firmiter teneri per totam poteſtatem no- 
ſtrani Hibernia faciatis. Teſte meipſo apud Menne. ij. die 
Nrovembric, 


Clauſ. 12 H. 3. m. $, 


Rex diledo & fideli ſuo Richards de Burg. Juſtic. ſuo Hibern. De legibus & 
falurem , Mandamus vobis firmi ter Precipientes quatenus cefro confſutudi- 
die & loco faciatis venir. coram vobis Archiepiſcopos, Epiſ- m obſer: 
copos, Abbates, Priores, Comites, & Barones , Milites & Li- gibernia. 
bere tenentes & Ballivos ſingulorum Comitatuum, & corameis pub- 
lice legi faciat is Ghartaw Domini J. Regis patris noſtri cui Pars. Joh 
Sigillum ſuum appenſum eſt, quam ſieri fecit & jurari — 4 
bus Hibers, de Legibus & conſuetudinibus Anl. obſ is in ores. 
Hibernis, Et præcipiatis eiꝭ ex parte noſtra quod Leges illas & 

Q q 1 con- 
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conſuetudines in Charta pred, contentas de cetero firmiter te- 
neant & obſervent, Et hoc idem per fingulos comitatus Hi- 
bern. clamari faciatis & teneri probibentes firmicer ex parte no» 
ſtra, & ſuper forisfaturam noſtram de quis contra hoc man- 
datum noſtrum venire preſumat. Eo excepto quod nec de 
worte, nec de Catall. Hibermienfiom occiſorum nibil ſtatua- 
tur ex parte noſtra circa quindecim dies à die Sandi Michees 
lis, Anno Regni noſtri xij. ſuper quoreſpeRum dedimus magnatibus 
naſtris Hibernie uſque ad termigum pred. Teſte meipſo apud Weſt 
moneſt. 8. dic Mau, Anno xi, 


Patentes 30 H. 3. m. r. 


Quia pro communi utilitate terre Hibers, & unitate terra- 
rum Regis, Rex vult & de communi Conſilio Regis proviſum eſt, 
quod omnes Leges & conſuerudines quz in Regno lie te- 
nentur, in Hibern, teneantur & eadem terra ciſdew bus 
ſubjaceat , & per eaſdem r, ficur Dominus Fobannes 
Rex cum ultimo eſſet in Hz Statuit & fieri mandavir. 
Quia etiam Rex vult quod omnia brevia de Communi jure qua 
currunt in Angh. ſumiliter currant Hibermis ſub novo Sigillo 
Regis. 


Mandatum eſt Archiepiſcopis, &c. quod pro & tranquili- 
tate tjuſdem terræ per eaſdem Leges cos regi, & i permittant, 
& eas in omnibus ſequantur, In cvjus, &c, I. R. apud Wadeftocks 
ix die Septembru. 


Out of the Cloſe Rolls of King Henry 
the Third his Time. 
Clauſe 1 H. 3. dorſo, 14. 
The Kings thanks to G. de Marte, Juſtice of lreland. The 
King ſignifies that himſelf, and other his Lieges of ireland, ſhould 


enjoy the Liberties which he had granted to his Lieges of Exylend, 
and that he will grant and confirm the ſame to them. * 


Clauſe 
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Clauſe 3. H. 3. m. $. part 2, 


The King writes ſingly to Nicholas , Son of Leonard Steward 
of Meth, and to Nicholas de Verdenzs, and to Walter Parcel 
Steward of Lagenis, and to Thomas the ſon of Au, and to 
the King of Gonnege , and to Richard de Burgh, and to F. Saint 

Treaſurer, and to the other Barons of the E of 

„ That they be intendant and anſwerable to H. Lord 
Arch-biſhbop of Dublin, as to the Lord the King's Keeper 
and Bailift of the Kingdome of Ireland , as the King had 
writ concerning the ſame matter to G. de Mariſcis, Juſtice of 
Ireland, 


Clauſe 5. H. 3. m. 14. 


The King writes to his Juſtice of Ireland , That whereas there 
is but a fi Juſtice itinerant in Ireland, which is ſaid to be diſ- 
ſonant from the more approved cuſtome in Elan, for Reaſons 
there ſpecified, two more Juſtices ſhould be affociated to him , 
the one a Knight, the other a Clerk, and to make their Circuits 
together, according to the Cuſtome of the Kingdom of England. 
Witneſs, &c. 


The Cloſe Roll. 3 H. 3. m. 6. Dorſo, 


The King makes a Recital, That though he bad covenanted 
with Geoffrey de Mariſcis , That all Fines, and other Profits of 
lreland , ſhould be paid unto the Treaſure, and to other Bailiffs of 
the Kings Exchequer of Dablin, yet he receiv'd all in his own 
Chamber, and therefore is removed by the King from his Office : 
Whereupon the King, by adviſe of his Council of Eu, eſta- 
bliſherh . that H. arch biſhop of Ireland be Keeper of that Land, 
till further order, And writes to Thum, the ſon of Anthony, 
to be anſwerable and intendant to him, After the ſame manner ic 
is _— to ſundry Iriſh Kings and Nobles there ſpecially nomi- 
nated, 


Clauſh 
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Clauſe 7. H. 3. m. 9. 


The King — — Arch biſhop 1 Juſtice of 
Ireland , to reverſe a judgment there given, in a concerning 
Lands in Dalkers , between Geoffrey de Mariſcw , and Eve his 
wife Plaintiffs, and Reigna/d T Tenant. By the Record of 
the ſame Plea returned into Exgleand, the Judgment is reverſed up- 
on theſe two Errors. The firſt, becauſe upon Reggaaid'; ſhewing 
the Charter of King Jes, the King's Father, concerning the 
ſame Land, in regard thereof defiring peace, it was denyed 
him. 

The ſecond, Becauſe the Seifin was adjudged to the ſaid 
Geoffrey and Eve, becauſe Reywald calling us to warranty, had us 
not to warranty at the day ſet him by the Court, which was a 
thing impoſſible for either Geoffrey , or the Court themſelves to 
do, our Court not being above us to ſummon us, or compel us a+ 
gainſt our will. Therefore the King writes to the Juſtice of Jre- 
land to re-ſtiſe Reynald, becauſe he was diſſeiſed by Erroneous 


Judgment. 


Clauſe 28. H. 3. m. 7. 
The King writes to M. Donenald, 2 to aid him 
againſt the King of Seats, Wirneſs, &c. like Letters to other 


Kings and Nobles of Ireland. 
Clauſe 40. E. 3. m. 12.Dorſo, 
The King takes notice of an illegal pranang © pate 
ment in Ireland, Ordered to ſend the Record and into 
England, 


It was objected by one of my Bzothers, That lreland recef- 
ved not the Laws of by king) of Parliament of England, 


w by Ring Joho's Charter. I bis mean- 
but if he mean they 
could not receive them by Ad of Parliament of England (as mp 
Bother Maynard did conjecurally inferr fog his purpoſe) 
IJ deny my Byzothers Aſſertion ; foz doubtleſs 
received them by Ad of Parliament. And J 
ther Maynard from anp mention of an Union, 

of England and I : Noz was it at all to his purpoſe. 
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If anp Union, other than that of a Provincial Government 
under England had been, Ireland had made no Laws moze 
2 but England had made them foz lreland, as it doth 

es. 


As for the judgment, 


One of my Brothers made a Queſtiou, Whether George Obj. 
Ramſey, the pounger Brother, inheriting John Earl of Hol- 
dernes, befoze the naturaitzation of Nicholas, CUhether Nicholas, 
as elder B „being naturalized, ſhould have it frombim? 
Doubtile(s be ould, if his Naturalizing wert good. pe 
ſaith, the Plaintiff cannot have Judgment, becauſe a third 
perſon, bp this Verdi&, hath the Title. 

It a appear foz the King, the Court, ex Officio, ought Anw. 
to give Judgment foz him , though no party. But if a man 
have a n. and another enters upon him without 
conceive the p2ziozity of Poſſeſſion is a good Title 
ſuch an Entry equally when a Title appears foz a third, 
is no party, as if no Title appear'd foz a third. 
But who is this third party? Foz any thing appears 
Uervig, e Rawſcy died befoze the Earl. 2. It appears 
that his Son Joho, oz the Defendant, bis Gzand-child , 
were bozn within the Kings Liegeance, Patient appears tg 
— -w_—_—_ and ſo the Daughters of Robert by the 


The Aas of lreland except all Land whereof Office was 
found befoze the Act to entitle the King, but that is in 
Ireland, log the Aa crtends not to England, It Nicholas 
have Title, it is by the Law of England, ag a conſequent of 
Naturalization, 

Do it be fo? the Ac of 7 Jac. cap. 2. he that is Natura. 
lized in nd, (ince the dd, muſt receive the Sacrament ; 
but if no Alien, by conſequent then he muſt no moge receive 
the Sacrament than a Poſtnatus of Scotland. 


Ireland ig a diſtinct Kingdom from England, and therefoze Obj. 
cannot make any Law Obligative to England. 


That 
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Chancery of hig own, ag Ireland hath ; was not bound by the 


adequate Reaſon, foz by that Reaſon England 
„ ould make no Law to bind Ire- 
England can naturalize, if it , 
Ireland, and not in England, be 
Ireland was ſubozdinate to England, 
and therefoze could not make a Law Obligatory to England, 
True; foz every Law is coaQtive , and it is a contradiction 
that the Inferior, which is ctvilly the lefſer power, Could com- 
pel the Duperioz, which is greater power. 


Secondly, De (ad England and Ireland were two diſting 

Kingdoms, and no othetwile united than becauſe they had one 

Soveraign. Dad this been ſatd of Scotland and England, it hay 

— 2 fo they are both abſolute Kingdoms, and each of 
1 ut jars, 


But Ireland far otherwiſe; Foz it is a Dominion belong- 
ing to the Crown of England, and follows that it cannot be le. 
parate from it, but by Ac of Parliament of England, no moge 
than Wales, Gernſey, Jerſey, Barwick, the Engliſh Plantations, 
an which are Dominions belonging to the Realm of Eng- 
land , though not within the Territorial Dominion or Realm 
of England, but follow ir, and are a part of its Roy- 
alty. 


Thirdly, That diſtin Kingdoms cannot be united, but by 
mutual aas of Parliament. True; if they be Kingdoms ſui 
Juris, and independent upon each other; as Eagland and Scor- 
land cannot be united but by reciprocal Ads of Parliament, 0 
upon the Peace made after Edward the Third's war with 
France, gn, Guien , Calais were united and annert to 
the Crown of England by the Parliaments of both Nations, 
which is a ſecret piece of Stozy, and — Sir £d- 
ward Coke, whe took it as a part of the Conqueſt of France, and 
by no other Title. 


But Wales, after the Conqueſt of it by Edward the Firſt, was 
annext to England, jure Proprietatis, 12 Ed. 1. by the Statute 
of Ruthland only, and after moze really by z7 H. 8. & 34. 
but at firſt received Laws from England, as Ireland did; but 
not pzoceeded by Wrics out of the Engliſh Chancery, but had a 
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Laws of Eogland, unnamed until 27 H. 8. no mote than Ireland 


now is. 
Ireland in nothing differs from it. but in having a Parliament, 
ſubje& to the Parliament of England, ft might have 


Gratii R 
— if King pleas'd; but it was annext to d. None 
doubts Ireland, as conquet d, as it; and as much to the 


Parliament of England, if it pleaſe. 


The Court was divided, viz. The Chief Juſtice and ThryeE 
for th Plaintiff, Wyide and Archer for the Deſen- 
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Trin. 25 Car, II. C. B. Ros. 1488. 


Thomas Hill and Sarah his Wife are Plaintiffs, 
Thomas Gosd Surrogat of Sir Timathy Baldayn 
Knight, Doftor of Laws , and Official of che 
Reverend Father in God, Herbert Biſhop of He- 
reford is Defendant, In a Probibition. 


DE Plaintifts, who pzolecute as well tog the Ring, as 
themſelves, ſet fozth, That all Pleas and Civil Tranſacti- 
ons, and the Expoſition and C onſtrucion of all Statutes and 
all Penalties foz the bzeach of them pertainonlp 
to the King and his Crown. 

Then ſet fozth the time of making the Ad of 32 H. 8. c. 38. 
and the Ad it (elf at large , and that thereby it was enaced, 
That from the time limited by the A&, no Reſervation or Prohibi- 
tion (Gods Law excepted) ſhould trouble or impeach any marri- 
age without the Levitical Degrees. And that no perſon ſhall be ad- 
mitred after the time limited by the AG, in any the Spiritual Courts 
within this Kingdom, to any Proceſs, Plea, or Allegation contra» 
ry to the Ad. 

8 1 _ the _ of the (aſd An , and 
thereby Uumited, the Plaintfis being lawful perſons to 
— p marriage, and not prohibited by Gods Law, and be- 
perſons without the Levitical Degrees, the Twentieth day of 
September, in the Four and twentieth pear of the Ring, at Lem- 
ſter in the County of Hereford, contracted matrimony in the 
nt- 
nized, with carnal knowledge and fruit of Chilvzen, at Lem- 
ſter aloe laid. 
Chat by reaſon thereof the (aſd Marriage is good and lawful, 
and ought not to be null d in Court Chriſtian. 


= 


That 


Thomas Hill ver, 
Thomas Good. 


— 
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That notwithſtanding, the Defendant, premiſſorum non g- 

varus , fraudulently intending to grieve and oppzeſs the Flain- 
ciffs, unduly dzaws them into queſtion befoze him in the Court 
Chriſtian foz an unlawful marriage , as made within the De- 
grees pzobibitev by Gods Laws, and there falſo,caure & ſubdole 
libelling,and g, that whereas by the Laws and Canons 
Eccleſiaſtical of this Aingdom it is oꝛdained. That none ſhould 
contra matrimony within the Degrees prohibited by Gods Law, 
and expreſſed in a certain Table ſer forth by Publique Authority, 
Anno 1563. and that all marriages, ſo contracted, ſhould be eſteem- 
ed ineeſtuous and unlawful, and therefore ſhould be diſſolved , as 
void, from the beginning. 
And aiſo, That whereas by a certain A& of Parliament made 
and publiſhed in the Eight and ewenticth year of King Henry the 
Eigkth, It is enaded, That no perſon or perſons, ſubject or reſiding 
within the Realm of England, or within the Kings Dowminioos , 
ſhould marry within the recited in the ſaid AQ, upon any 
pretence whatſoever: And 

That whereas the ſald Thowas Hill had taken to wife one Eli- 

zaberh Clark, and foz ſeveral pears cohabited with her, as man 
and wife, and had canal kvowledge of her. 
Þe, the (aid Thomas, notwithſtanding, after the death of the 
ſaid Elizabeth, had married with, and took to wife the (aid Sa- 
rah, being the natural and lawful Siſter of the (aid Elizabeth, 
agatnſt the ſozm of the ſaid laſt mentioned Statute, and them 
the ſaid Thomas and Sarah had caus d unjuſtly to appear befoze 
bim in Court Chriſtian, to Anſwer touching the Pzemiſſes , al- 
though the (aid marriage be lawful,and accozding to Gods Law, 
and without the Levicical Degrees. And 

That although the Plaintiffs have, foz their diſcharge in the 
ſaid Court Chriſtian, pleaded the (aſd firſt recited Aa, yet the 
Defendant refuſeth to admit the ſame, but pzoceeds againſt 
them, as fo} an inceſtuous marriage , againſt the fozm of the 


And that notwithſtanding he was ſerved with the Kin 
Alrit of Prohibition to deſiſt in that behalf, in contempt of the 
King, and to the Plaintiffs damage of One hundred pounds. 

The Defendant denies any pzoſecution of the Plaintiffs, con- 
trary to the Kings Writ of Prohibition, and thereupon Wue is 
joyn d, and dewurrs upon the matter of the Declaration, and 
pays a Conſultation, and the Plaintiffs joyn in Dewurrer, 


Ar In 


— 
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Jn the Argument upon Harriſons Caſe, J ſaid, and Milt ſay, 
That if granting Probibirioos to the Spiritual Courts in Ca- 
les of Patrimony, were res 1 J law no reaſon why 
we ſhould grant them in any Caſe. The matter being wholly 
of Eccleſiaſtick Conizance , mp Reaſons were and are 

1. Becauſe in all times ſome marriages were lawful, ard 
others pzohibited by Divine and Ecclefiaſtick Laws 02 Canons , 
pet the zal Courts could not pzohibit the impeaching of 
any marriage, how lawful ſocver, noz take notice of it. 

2. Jf by AG of Parliament anctentiy, all marriages not p2o- 
bibited by Gods Law, oz Canons of the Church, had been vecia- 
red lawful, the Tempozal Courts thereby had no power to 
pzobibit the queſtioning of any marriage moze than befoze , fo? 
— no moze than what the Law was, and did ſay befoze 
Do had it been tnaged, That all marriages ſhould be law- 
ful, not pzohibited by the Levitical Law, the Church had retatn'y 
the judging which were againſt the Levitical Law , as they 
did when the unlawfulnels was not confin'd only to the Levi- 
tical! Law. 

And the Queſtion now concerning what are the Levicical 
Degrees? (whereof we aſſime the Conzance ) is but the ſame 
as the queſtion would be concerning what marriages were pzo- 
bibited in the Eighteenth of Leviticus. 

Foz though ſuch Ads of Parliaments had been, yet they had 
given no new Jurigdiaion oz Contzance in matrimonial mat- 
ters to the Temporal Courts, but had been only direcoy to the 
Courts which had the Contzance z and if any Judgment hay 
been given amils in them, it was to be reaified by appeal, ac- 
cozving to thoſe Statutes, oz by Commiſſions of Delega- 


5 But3 then ald, That ſince 32 H. 8. many P2obtbitions 


have been granted to the Spiritual Courts concerning mar- 
riages without the Levitical Degrees in ſeveral Ages. And that 
therefoze in a Caſe concerning the Extent of the Spiritual and 
Tewporal Juriſdiction, and after ſo many Parliaments wherein 
no complaint hath been made, oz certainly no tedzels given, it 
cannot be erpeced we ſhould, againſt ſo many judicial Pyeſi- 
dents, take upon us to alter the Law ſo long ponh3'd, ſpectally 
after Hariſons Caſe, in which all the Judges were adviſed with. 


There- 
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Therefoze taking it dez granted, That the Tempozal 
Courts can pzohibit the impeaching of marrtages without the 
Levitical Degrees, by the dtatute of 32 H. 8. (tog befoze no 
Pzohibition was ever granted in that kind: The Queſtion 


ls, 

Glhether the marriage of the Þusband with his Wives 
Siſter, aſter the Wives death, be ſuch a marriage as by the 
Aa of 32. the Tewpora! Courts may pzohibit the impeaching oz 
dzawing it into queſtion in the Spiritual Courts, in ozver to a 
vozce 02 ſeparation of the parties ? And J conceive they cannot 
lo thele Realons, 

1. J affirm this marriage to be erp2-fly pzobibited within the 
Eighteenth of Levicicus , and then it muſt be within the Levirical 


2. N it were not ſo pzohtibited, pet it is not a marriage with- 
out the Levitica! Degrees , but within them, and theretoge no 
Prohibition will lyt fog imptaching it to marriages not ts be 
impeached muſt be without the Degrees, and fo2 that (ome mar- 
riages within the Degrees may be lawful. 

3. That if this marriage be without the Levitical Degrees, 
pet it is a marriage pzobibited by Gods Law, and therefoze to 
be impeached. notwithſtanding the Stat ute of 32. whoſe words 
are , No marriage ( Gods Law excepted ) ſhall be impeached 
without the Levitical Degrees. 


As to the firſt, 


1. When a Law is given to any people, it (g neceſſary that 
it be conceiv d and publiſh'd in woꝛos which map be underſtood, 
fo} without that the Law cannot be obe pd: and a Law that can-· 
not be obe d. is no Law. 

2. The meaning of words in any Law are to be known, et- 
ther from thelr uſe and Gen. ficar ion. accozding to common acce- 
ptation befoze the Law made, oz from lome Law 0} Inſticuction 
declaring thetr ght 

3. The lacerd:4s of martiage and carnal knowledge in the 
Levitical Law were direaed foxmally to the men, not to the wo- 
men, who art interdiced but by conſequent ; fog marriage and 
carnal knowledge being a reciproca! A&, and winpoſſible to be 
dont by one party, it follows that the an being inter dicken 
to the man, the man muſt alſo conſt que utly be tnterdiged to the 
woman, fo a man cannot marry a wow-an, and ſhe not marry 


bim. 
The 
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4. The Reaſons why the loterdi& is ever fozmally to the 
man, are. 1. Becauſe in the prohibired At of uncovering the 
nakedneſs, the man pzoperly is the primary Agent, and the 
woman but patient and conſenting ; foz a woman can no moze 
uncover the mans nakedneſs naturally, than ſhe can raviſh him. 
2. The man, after marriage, hath the deduction of the woman, 
ad Domum & Thalawum, and all the civil power over her, and 
not the over him; but the womans conſent to have her nakedneſs 
uncovered is fozbtd, and makes her conſenting an equal offence 
with the mans; foz by the Twentieth of Levicicus the man and 
woman offending in that kind were to dye, which had not been 
but that both were Tr ors, | 

3. The firſt and moſt erpzeſs Law pzobibiting the carnal 
knowledge of certain perſons in the Eighteenth Chapter of Le- 

vert. viticus, is. None of you ſhall approach to any that is near 
of kin to him, to uncover their nakedneſs. 

6. Neat of kin ate words of relation, and have no poſitive 
certainty, no are intelligible, but relatively to remoter kin; 
fo all the poſterity of Adam being of kin in ſome degree; 

A perſon of kin to a man within two Degrees, is nearer of 
kin than one within four Degrees z and one within ſour Degrees 
— than one within cight Degrees ; and ſo interminate- 
y. 

CUhence it follows, That the Law befoze cited. Not 
to approach to any near of kin, to uncover their nakedoeſs, had 
been uſeleſs , without knowing the perſons accepted and ac- 
counted to be the near of kin. 

Thoſe perſons were known to the Jews to whom the Law 
was given by the Law it (elf declaring them _ 

Ler.or, 1,2.) The wozds are—— There ſhall none be defiled the dead 
among his people, but for his kin that is gear unto him ; that is , 
for his mother, and for his father,and for his ſon, and for his daugh- 
ter, and for his brother, and for his ſiſter. And without this de- 
claring Law, it is evident that theſe perſons are a mans next 
of kin, in the aſcending and deſcending, and in the collateral 
line, And they which are next of kin to him muſt be a mans 
near kin neceſſarily, although others moze remote may be allo 
denominated a mans near kin by cuſtome of ſpeech, 

Upon this foundation all the Protubitions concerning ince- 
ſtuous marriages.are grounded by the Eighteenth Chapter of Le- 


vit icus. 
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The firſt and moſt general Levitical probibition in that kind, 
is in the (ame worde as this Law, pzobibiting being defiled for 
the dead, bnt for a wans kin, that is near unto him. 

None of you ſhall approach to any that is near of kin to him, to 
uncover their nakedneſs. And after Inſtances are given of the 
— 1 Near of kin, as is dont 

D. 


perſons 
inthe other 
As in the fatter, the brother, the ſon, whoſe nakedneſs appears 


to conſiſt and terminate in their Wives : Foz a man cannot o- 
therwiſe uncover the nakedneſs of a man but in big wife, which 
is the mans nakevneſs , os appears in the Text; and thoſe 
are three of the perſons compebended under the wozds near 


of kin. 
The rakedneſs of thy father ſhalt thou not uncover, which ig 1.18. 7. 


explained as befoze in the next verſe, — The nakedneſs of thy 3, 
Fathers wiſe ſhale thou not uncover: It is thy Fathers naked- 
neſs, 
Thou ſhale not uncover the nakedneſs of thy daughter in law, ſhe vas. 
is thy ſons wife, 
The nakedneſs of thy brother wife ſhalt thou not uncover; it is v.16, F 
thy brothers na kednefs. 

Cabich is the ſame as to ſap, Thy father, thy brother, th 
ſoo, are thy near of kin, therefoze thou ſhalt not uncover 
nakednels by uncovering the nakedoeſs of their wives. 


Then as to the nakedneſs of the females terminating 
in their own perſons. 


The nakedneſs of thy mother ſhall thou not uncover, ſhe is thy v. 
mother, <oo-The rakedneſs of thy ſiſter, the daughter of thy 
facher, or the daughter of thy morher, thou ſhall not uncover : 
which is to ſp, Thy mother and ſiſter are thy ucar of kin, there- 
foze ſhalt thou not uncover their nokevneſs. Ds expzeſs In- 
fences ave mane in frve of the fix ot of perſons peelared to 
br scav of kim. 
Vm no Jiffance is made in the * 


1 


which made Dir 


truly 
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Lev. 18. v. 18. 
V. [TO 


tulp let down in the Statutes of 25 & 25 H. 8. whereas the 
daughcer is mentioned in neither of them, noz in the Eighteench 
of Leviticus. 

The uſe J make of this, is to hem. That the extent of the 
pꝛohibiting Law is not to be meaſured from the perſons inſlan- 
ced in Levicicus ; fo2 Gould it be (o eſtimated, the Law would 
be narrower than it ſelf, the Inſtances compzehending only 
five pzohibited perlons : But the Clauſe of not appzoaching to 
a mans near of kin compzehending ſix, and ſo the Law would de 
t1conſiſtent with it (elf. 


The ſecond General Law, 


Beſides thoſe ſi Degrees of perſons befoze mentioned, who 
are paſt queſtion a mans next of kin , and confequently bis near 
of kin, and declared by the Levicica! Law ſo to be, there are o- 
ther degrees of kin pobibited, which are alſo undoubtedly a 
mans next of kin after the fozmer fix kinds, and are denoted al- 
lo in Levicicus as a mans near kin; and who are inftanc'd in 
as, and indeed are, the next, and ſo the near of kin to a man 
near of kin, ag befoze, and pꝛohibited foz that reaſon , beyond 
which kindzed no pzohtbition is found tn Leviticus. 

Abdence a (cond general Law is deduced from Leviticus the 
Eighteenth, That no man ſhall diſcover their nakedpeſs who are the 
near of kin to his near of kin, or of them who are propioqui pro- 
pinquis ſuis, which they aw from thele wozvs , 

Thou ſhalt not uncover the nakedneſs of thy fathers ſiſter, ſhe 
is thy fathers near kinſwoman. Nor of thy mothers ſiſter, for ſhe 
is thy mothers near kinſwoman. Nor of thy fathers brother,which 
mult be for the ſame reaſon, be being his fathers near kinſman, Nor 
of thy ſons daughter, or of thy daughters daughter, foz the like 
reaſon , they being near of kin to his fon and daughter, as bis 
fon and daughter are to him. 

All which are inftanced in, in Leviticus, as pzobtbited foz that 
reaſon, and many others are of the ſame relation not inſtance 
in, ag a mans mothers brother, his fathers father, his mothers fa- 
ther, his fathers mother, his mothers mother, his brothers 
ter, bis ſiſters daughter, and others who are equally near of kin 
to his near of kin, ag big immediate near of kin are to blmſelf, 
and were never doubted to be pzohidited within the Levitical 


Degrees by any. 


Whence 


Thom as Hil verl, 
Thomas Good, 


309 


Chence allo it appears , That the Inſtances given in this 
ſecond Rule dzawn out of Levicicus, are not the Law it ſelf, 
the extent of it, but ate examples only of ano. 
ther, oz ſecond degree of kindred, compzehended under the ge- 
neral Law of not appzoaching to thoſe near of kin , and which 
are particularly ſpecified by the Karait Rabbies, 

That all perſons near of kin ſtricly, to any the fix perſons firſt 
interdicted, are likewiſe interdivted by that Law, None ſhall ap- 
proach to any near of kin to him to uncover their nakedneſs, with- 
in the meaning of the wozds, near of kin, is further pzoved by 
theſe Reaſons : | 

t. Chen the Law hath denominated the Relations to be ac- 
compted near of kin; (as is done in this caſe) none compꝛiſed 
under that denomination can be moze oz leſs near of kin than 
others fo denominated. As when the Law denominates a 
man an Attorney, Sergeant, og the like, no Attorney is moze 
leſs an Attorney, and no Ser rant moze 02 leſs a Serjeant, 
any other Attorney oz Serjeanr. And ſo is it in all ozders 
men of the (ame denomination. 

be the reaſon of 


LE 
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dicted his wives daughter, and his wives ſons daughter, and her 
daughters daughter, becauſe they are his wives near kinſwomen , 
whereas her daughter only is the near kinſwoman to the wife 
in the ftriceft ſenſe, and the other but near of kin to her near of 
kin, that is, to her daughter; pet all of them are (aſd to be 


the wives near kinſwomen, 0, Thou ſhalt not uncover the na- 


kedneſs of thy mothers or fathers ſiſter, for he uncovereth his near Ley. 20.19. 


kin: before they were ſaid to be the near kin to the mother and fa 
ther, and bere to be the ſons near kin. 


Dl The 


Le r. 1.17. 
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The third General Law. 


The third pzohibiting Rule dzawn out of Leviticus, is, A 
man is prohibited to take a wife, and any other near of kin to ber, 
which ts grounded upon theſe wozds, Thou ſhalt not uncover the 
rakedneſs of a woman and her daughter ; neither ſhalt thou take 
ber ſons daughter, or her daughters daughter, to uncover their na- 
kednefs, for they ate her near kinſwomen. 

None of the wives near kinſa omen are hett clearly inftanced 
in but her daughter, not her mother, not her ſter, who are c- 
qually her ocar kinſu omen, and compiled in this pzohibition , 
and in the reaſon of it, as well as the daughter: Fo the reaſon 
of prohibiring theſe perſons inſtanced in, being, . Becauſe they 
arc the wives near kinſwoman , it is evident that the wives wo- 
ther and the wives ſiſter att by the ſame reaſon pzohibited , foz 
— are her near kin(women in the ftrixeſt lenle of near- 


His wives daughter is literally fozbidden the bugband, 
and ſo is (but not ſo obviouſly his wives mother. Foz er- 


ample, 

"I he marry the morber, the wozds fozbid him her davghcer, 
and if he marry the daughter, he is pzobibited the wort ber, elſe 
be would marry a woman aud ber daughter, which the woꝛds foz- 
bid, and accozdingly by the Karaics Doarine , grounded upon 
clear expoſition, as I conceive of the Levit ical pzobibitions, the 
husband is fozbidden, as near of kinto his wife, 


Her mother, 
Her daughter, 
Her ſiſter. 


And as the wother and davghter of bis wife are expzeſly (0: 
bidden him in that Seventeenth verſe, (0 is his wives ſiſter in the 
next following Verſe z Neicher ſhalt thou take a wife to her ſiſter 
to vex her, — life. They add alſo, as pzohlbited the 
le, 


His wives fathers wiſe, 
Her brothers wife, 
Her ſons wife, 


busband by thts 
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From the lame Verſe they deduce a fourth Rule, That the For theſe 


Husband is prohibited the near of kin to his wives near of kin, NI g 4 


as befoze in the prohibicioos of conſanguinity ; tog be is literal- Ebraics; c. 4, 
ly Nohibited the daughter of dis wides ſon, and her daughters 5 
—— and by neceſſary inference alſo his wives grand mother 
by father and mother, who are the near of kin to his wives daugh- 
ter and her mother, who are his wives near of kin, which they 
thus ſtrongly pꝛove. 

A man is tozbivden to take a woman and her ſons daughter, oz 
her daughters daughter. 

Therefoze if a man marry his wives grand mother, he hath 
taken a wowan and her ſons daughter, oz het daughters daughter, 
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And in are erpzeſs inſtances given of pzobibiting the 

near of kin to hig wives near of kin, and are allo termed his 

wives near kinſwomen, as well as thoſe which are ſo. 

By the (lame reaſon all others near of kin to his wives father, 

brother, 02 ſiſter, att pzohibited the husband, as well as thoſe 

near of kin tu her mother, her daughter, or ſon, and are equal - 

in terminis within the wozds, his wives near kinſwomen, of 

— hoy the (ame with thoſe pzobibited in the 

ſecond Rule o Conſanguinity. 

And it is obſervable, That the Parochial Matrimonial Table, in 

uſe in England, agrees in its pzohibitions of marriages, which 

are Thirty in number, tog Conſanguinity and Affinity, with the 

Levitical Prohibitions, — - Doctrine of the Karait 

Rabbias in the four former Rules. 
But the Karaits prohibit Eleven Degrees of Affinity (much 

4 —— moge than the Table doth in theit two laſt 
es; 5 


The wives fathers wife, 

Her brothers wife, 

Her ſons wite, 

Her Grand- fathers wife by the father 
Her Grand-fathers wife by the mother, 
Her fathers brothers wife, 

Her mothers brothers wife 

Her brothers ſons wife, 

Her ſiſters ſons wife, 

Her ſons ſons wife, 


Her daughters ſons wiſe. 
Sf 2 And 
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And they have Seven other Prohibirions by a filth Rule, where- 
of our Table receives none. | 
And this harmony between our Matrimonial Table and the 
Karaits expoſition of the Levicical Degrees, is moze perhaps 
than bath been obſerved, to juſtifie the perſons prohibited by 
the Table, fo as many as they are, to be the ſame levicically 
p2ohibited. 
To this may be added, That by our Vulgar Tranſlation, and 
rs, Alſo by the Septusgint (as J conceive) the wozds, Neither 
© © © ſhalt thou take a wife to her ſiſter to vex her, to uncover her na- 
kedneſs, beſides the other, during her life, map be underſtood to 
prohibic the husband his wives fitter abſolutely , as well as to 
p20hibit her during his wives life ; Foz the words (during her 
life) may relate either to the woods. Thou ſhale not take a wife 
to her ſiſter, viz. during her life, and in that ſenſe the meaning 
will be, That a wan is not prohibited to marry his wives ſiſter ab- 
Sd. de jure ſolutely, but only until his wives death, and conſonant to the 
— , expodtion of that place in Leviticus, by the Scribes and Talwu- 
e. dien Rabies, 
| ©} the words may be read thus, Thou ſhale not take a wife 
to her ſiſter to vex her, during her life, or as long as ſhe lives, 
that is, to cauſe jealouſic and vexation to thy wife, during the 
whole time of her life ; which ſenſe and reaving ſquares with 
the Doqrine of the Karaics upon Leviticus: and J think may 
well be defended by the Sepruagin« Cranſlation. 
The next thing I ſhall infift on, is, The Authority of the Ca- 
nons of the Apoſtles (o (fled ; CUhether they were re vera the 
Apoſtles, oz not, doubtleſs they are of great, both Antiquity 
and Authority. 

Df thoſe Canons the Eighteenth hath theſe wozds, as they are 
publiſhed in the Canon Law. 

Can,ApoſtzS Qui duas ſorores duxit aut conſobrinam clericus eſſe non po- 
teſt. 

r. This Canon cannot be underſtood of having two Siſters 
fo wives at the ſame time, fo the Chriſtians never admitted 
two wives, 02 more, at one time; and therefoze intet diaing of 
two filters, qua ſiſters, ata time, was to no purpoſe. 
og of the Canon , which is zut conſobrinam, 

02 ſiſters daughter taken to wife, the 
Canon reſpeged only the nearneſs of Relation, . 


Chat 
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Cat cleat d. I regſon thus, either marrying the wines ſi- 
ſter, after the wives death, was [awful when the Canon was 
made, 02 unlawful, (oz it relates to an offence done, qui duxit, 
not to a new made offence, It lawful, why then was any pu- 
nifhment (namely ercluſion from the Clergy) infliged tog a 
lawful da 2 It it were unlawful in the Apoſtles time, bow is 
it become now lawful? 

It is true, as the Learned Grotius ob(ccves on this Subjeg, 83 5 Jure 
A marriage may be unlawful in many reſpecs,aud pet the mar- S. 
riage ſtand good, and the vinculum watrimonii not b, dt 
punichable ſome other ways, if made unlawful by — Au- 
thority. 

But this Pꝛecept of the Apoſtles cannot be (aſd of Humane 
Authority only, 102 a new Inſticucion, as is already noted; no 
was there any Oilvozce foz Incest among the Jews, as is no- 
— after, but was always among the Chriſtians in Chriſtian 

ates 

2. In that time the Apoſtles and Primitive Chriſtian Church 
had no Juriſdiftion o Power of Legal Divorce, Separation, and 
Baſtarding the Iſſue, how inceſtuous (oever the marriage were, 
fo; thoſe mere Acts of Juriſdiftion and Coercion, and could not 
be done but by the power of Laws, to which the parties were 
locally ſubject. But the Apoſtles and Church power was only 
to fozbid them communion with the reft of their bzethzen Chri- 
ſtians , aud to deny the Offenders luch things ag were in their 
— namely, tobe of the Clergy, as was done by this Ca- 


"This appears by St. Paul, 1 Cor, 3. It is reported there is g 
fornication among you, and ſuch fornication as is not ſo much as 
named among the Gentiles, That one ſhould have his Fathers — 5 
which was an Inceſt of the higheſt degree, although denoted by the 


word mr. 


on - <p bb ar Law, foz these 


the Civil Power Kh among the Heber." uo Divozce was on _ 
loceſt, but the marriage wag vold, and the loceſt puniht, as in ., vx . 
perſons unmarried, 12.f,$7,35 


The 


Thomas Hill vet. 
Thomas Good. 


ge d. U xor E- 
braice, L 1. . 


The nert thing obſervable from this Canon, is, That the 
Bakers were of opinton that the marriage with the Conſobrina, 
oz brother 02 ſiſters daughter, was equally unlawful as mar- 
rtage with two ſiſters, and the puniſhment by the Canon is e- 


qual. 

Cahence it follows, That the Makers of the Canon, Apo- 
ſtles 02 others, did in thoſe two Caſcs follow the erpoſition of 
the Karaits, and not of the Talmudiſts : The Karaits holding 
both marriages unlawful, but the Talmudiſts holding neither 
unlawful by Moſes's Law. 


But by what Law Divine the primitive and ſucceeding Chriſti- 
an Churches coutetbed themſelves obliged (as generally they 
did, and do) in the matter of marriage, to obſerve the Leviti- 
cal prohibitions ſttictiy and indiſpenſably, is a queſtion of great 
difficulty : But ſuxely they took theit meaſures of thoſe Pꝛobi- 
bitions from the Doctrine of the Karaits, moge than from the 
Scribes and Phariſees , though the laſt were of moze Authozity 
inthe Hebrews Commonwealth, as apprars by that of Matthew 
cap. 23. v. 2,3. The Scribes and Phariſees fit in Moſes his Seat, all 
therefore they bid you obſerve, that obſerve and do. No was it 
without reaſon done, foz ſuch of thoſe degrees which are not 
particularly (pectfied in the Eighteenth of Levicicus (foz in thoſe 
the Scribes and Karairs agree) but are deduc'd by Argument to be 

+» The Karaits conclude in their Prohibicions of Mar- 
riage from the Scripture it ſelf, but the Scribes in theirs from 


$5. Evrai- the Tradition and Sandtions of the Elders, which Traditions 


Cagl.1- Cs 1,1. 


Mark 7.11. 
N. . . 


the Chriſtians often heeded not, as introduced frequently a- 
gainſt Gods Law , as appears in the Tradition of Corban a- 


gainſt Gods Precept of honouring the Father and Mother, moſt 
ſignally. 


ole Opintons in time grew moze 
Grine and Diſcipline here, and in m 
the — the Church — "which 
befoze kinds: Man like Examples 
cient and modern, which J purpolely omit. 
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By a Canon of another very ancient Provincial Council, cal- 
led Concilium El iber inum, under Nope Silveſter, Three hundred 
and fourteen years after Chzift, and befoze the Council of Nice, 
by the Sixteenth Cavva of that Cauoci. 8 quis poſt obitum S 8.87. 
Uxoris ſuæ ſorotem e jus duxerit per quiaquennium 2 communione ä 
aAbſt inea. 
By this lo ancient Council, marrying the wives ſiſter was 
accompted unlawful but ſoz the ſame reaſons as belege; they 
could puniſh it no otherwiſe than by waves in the power of the 
— which was to hinder the Offender from Communion fo 
ve years, 
And in this Council they followed the expoſition of the Ka- 
raits allo concerning marriages, and not of the Talmadiſts; 
noz is it rational to conceive , that Canons then fozbidding any 
ſozt of marriage, pzoceedcd from an Arbitrary power, 
by thoſe who made them, as Law makers, to which they could 
no way pzetend, but becauſe it was unlawful by the Pyinciples 
and Perſuaſion of all Chriſtian Believers. 


Vide for theſe Rules Selden's Ulxor Ebraica, 
I. 1. cap. 4, 5: 


By the firſt Rule is in- By the Matrimonial 
terdicted to 4 man Table of England 


his near of Kin interdicted 

The fathers wife The fathers wife or Step-mother 

1. 11 
The mother The mother 10 
The brot bers wife The brothers wife f18 
The lifter The lifter f.16 
The ſons wife The ſons wiſe 1.13 
The daughter The daughter f.13 


By 


— — — — — — 
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By the ſecond Rule is interdicted to a man 
the near of kin to his near of kin. 


The Grand-fathers wife by the 
father 

The Grand fathers wife by the 
Mother 

The Grand-mother by the Fa- 
ther 

The Grand- mother by the mo- 
ther 

The fathers brothers wife 

The fathers ſiſter 

The mothers brothers wiſe 

The mothers ſiſtet 

The brothers ſons wife 

The brothers daughter 

The ſiſters ſons wife 

The ſiſters 

The ſons ſons wife 

——. If — 

ons wife 
The daughters daughter 


By 


The Grand fathers wife by the 
father 1.2 

The Grand- fathers wife by the 
mother 1.2 

The Grand · mother by the father 

11 
The Grand- mother by the mother 
f.1 

The fathers brothers wife 1.6 

The fathers ſiſter f.4 

The mothers brothers wife . 5 

The mothers ſiſter 

The brothers ſons wiſe 

The brothers daughter 

The fiſters ſons wiſe 

The ſiſters daughter 

The ſons ſons wife 

The ſons daughter 

The ers ſons wiſe 

The daughters daughter 


the third Rule is interdicted to the 


husband his wives near of kin. 


From a woman and her fathers 
wife 
From a woman and her mother 


K 
wi 

From a woman and her ſiſter 
From a woman and her ſons wife 
From a woman and her daughter 


Omitted. 

From a woman and her mother 
f.12 

Omirred. 

A woman and her ſiſter 


Omitted. 
A woman and her daughter £14 


By 


f.17 
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By the fourth Rule is interdicted to a man the 
near of Kin to his wives near of Kin. 
A woman and her grand mother A woman and her grand mother 
by the mother by the mother f.3 
A woman and her grand-mother A woman and her grand-mother 
by the father by the father f.3 
A woman and her fathers brothers O. —— — 
wiſe thers wife f.6 
A woman and her mothers bro- O. A woman and her mothers 
thers wife brothers wife 
A woman and her brothers ſons Omitted, 
wife 
A woman and ker brothers daugh- A woman and her brothersdaugh- 
ter ter f.29 
A woman and her ſiſtets daugh- A woman and her ſiſters daughter 
rer f.30 
A woman and her ſiſters ſon; Omitted. 
wife 
A woman and her ſons ſons Omitted, 
wife 
A woman and her ſons daugh- A woman and her ſons daughter 
ter 1.2 
A woman and her daughters ſons Omitred, : 
wite 
A woman and her daughters A woman and her daughters 
daughter daughter f,24 
A woman td her fathers ſiſter A woman and her fathers ſiſter 


A woman and her mothers filter 

A woman and her grand-fathers 
wife by the father 

A woman and her grand fathers 
wite by the mother 


Theſe laſt four 
Rule dy Mr. Selden, but referred 


ſuperſunt ex iis quz in regu 


A woman and her wothers ſiſter 
Omicted. 


Omitted. 


Degrees are not mentioned under the fourth 
2 — 
la fe 


propmquorum ſunt pro- 


pinquz z but the two firſt | of theſe lat four are fozbid in our 
Matrimonial Table, not the two laſt , as ſeveral others of the 


T t (ame 
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ſame kind; fo the husband is not fozbtd by the Table the wives 
f bis wibes Gzany-fathers, noz ber Fathers, noz Bzothers 
no (ons wife, noz her fathers dzothers, no mothers bzo- 
thers wife, noz her bzothers ſong wife, noz ſiſters ſons wife, no; 
her ſons (ons wife, noz her daughters (ons wife. 


By the fifth Rule is interdicted that two near 
of Kin marry two other near of Kin. 


Þ 


A man and his father from a Wo- O. 
man and her da 
A manand his father from a wo- 
wan and her ſons wife 
A man and his father from a wo- 
man and her brothers wiſe 
A man and his father from a wo- 
man and her ſiſter 
A man and his brother from a 
woman and her brothers wiſe 
A man and his brother from a 
womanand her daughter 
A man and his brother from a 0. 
woman and her ſons wife 
None of thoſe compiled in this fifrh Rule are prohibited by 
the Matrimonial Table, but all the perſons intetdia ed by the Do- 
&rine of the Karaits og Scripture Rabbies, are alſo inter diced 
by the Matrimonial Table of England, excepting eleven perſons 
befoze mentioned, not interdiced tothe wives husband by the 
Table, who are interdiced by the Karaics enumeration , but in 
this paper are marked with „as tothe Matrimonual Ta- 
ble, in the firſt four Rules of the Karaits Doctrine. 0 as all 
the perſons pzob(bited in thoſe firſt four Rules of the Karairs, he- 
ing in number Four and forty, are alſo pzohibited by the Marr i- 
monlal Table, which, together with Eleven perſons ciphered in 
the Table, as excep:ed, make up the like number of Four and 
forty , from which it you dedug Eleven, agercepted , there wlll 
remain Three and thirty, wherein the Table and the Karaics agree. 
And whereas the enumeration of the mohlbited marriages 
to a man are in the Table but Thirty, and by conſequence ſo 
many tothe woman; foz where the man is prohibited to marry 
the woman, the woman muſt reciprocally be pzobibited to mar- 
rpthe man ; the reaſon is, becaule in the number of —_— 


9 9 9 9 9 
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the Table, the Grand-fathers wife, the Grand- mother, and the 
wives Grand-mother, make but three degrees: But in the enu- 
met ation of the Karairs, the Grand-fathers wife by the father, the 
Grand- fathers wife by the mother, the Grand-mother by the father, 
and the Grand-morher by the mother, the wives Grand- mother by 
the ſarher,and the wives Grand-morther by the mother, are ſeveral. 
iy enumerated,and ſo makeSix perſons, Three moze than are enu- 
merated in the Table, and ſo the Numbers agree. 


The ſecond Aſſertion. 


And as to the ſecond Aſſertion, That admitting this mar- 
tiage is not within the Levicica! Probibit ions, pet the Temporal 
Courts Cannot prohibir the tmpeaching oz dzawing it into que- 
tion by the Spiritual Court. 

There is a great difference between marriage within the Levi - 
tical prohibitions, and marriage within the Levitical degrees, 
which commonly are taken to be the awe. Foz marriage with- 
in the Levitical prohibitions was always unlawful to the He- 
brews by Gods Law, that is, the Moſaick Law : But marriage 
within the Levitical degrees was not always unlawful ; fog war- 
riage between perſons of the ſame nearneſs in AFnicy oz Con- 
ſanguinity, which only makes the degree, was in ſome caſe and 
circumſtance unlawful, in others lawful : So a warriage unlaw- 
ful, and a marriage lawful, as the Circumſtance varted in the 
ſame degree, that is, the lame nearneſs of Relation. 

The Levitica! degrees, qua ſuch, are ſet fogth by no A& of Far- 
lawent ; but marriages which fall within ſome of thoſe degrees, 
are ſaid to be marriages within the degrees pzohibited dy 
Gods Law, by 28 H. 8. c. 7. & 28 H. 8. c. 16. 

Noz is it ſaid in any Ad of Parliament, That all marriages 
withfu the Levitical degrees are pzohibited by Gods Law. | 

Sir Edward Coke in the firſt Edition, but not in the reſt, of S . 
bis Lirtler-o, hath, J confeſs, theſe wozds ; By che Statute of 
32 H. 8. it is declared, That all perſons be lawful, that is, may 
lawfully marry, that are not prohibited by Gods Law to marry , 
that is to ſay , that be not prohibited by the Levitical de- 


grees. 

By which be makes all Gods Law, by which any marriage is 
mohibite d to be the Levicical degrees, which is not ſo ; no doth 
be conſtare bi, tog in his Comment upon the Statute of 32 H. 8. 


be ſaith erpzeſly, 
Tt That 
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That marriage made with a perſon pre-conmratied, or with a 
perſon naturally impotent, could not have been impeached in order 
to a Divorce, by reaſon of the Statute of 32 H. $. but becauſe ſuch 
marriages are againſt Gods Law. Pet they att not marriages with- 
in the Levitical degrees. 

This marriage in queſtion therefoze , though by way of Ad- 
miſſion not within the Levitical prohibitions, if it be within the 
Levitical degrees at all, and whether unlawful oz lawful with- 
in them, and by what Law ſoever ſo volawful oz lawful, cannot 
be pzobtbited to be impeached by the Spiritual Courts, by the 
Statute of 32 H. 8. 

Foz that 4& pzobibits the impeaching of marriages only 

which are abſolutely without the Levicical degrees, leaving all 

= to the Spiritual Juriſdigioo as befoze the At of 32. 
ow 

The Levitical degrees are to be reckon'd by the perſons whole 
carnal knowledge is fozbidden a man in of Conſanguini- 
ty 02 Affinity by the Law of Moſes. As the carnal knowledge of 
the mother, the fathers wife, the ſons wife, xc. tn reſpect of Con- 
ſanguinity of the wives „ her daughters daughter , her mo- 
ther, &c. inreſpea of Affinity. And it is plain, the wives ſiſter 
is pzohibited in ſome reſpect of Affinity, by the wozds, Neither 
ſhale thou take a wife to her ſiſter, to vex het: Therefoze her 
— with her ſiſters husband is a marriage within the 

ica 


And agreed on all ides to be unlawful within the degrees, if 
— wives lite; but doubted it volawful after her 


Next, it is certain the wives husband was reſtrained com 
taking his wives iter as he might take another woman, that is, 
either during bis wives life , oz after: Therefoze his marriage 
with her was within the Levicical degrees. 

But it muſt be clearly without thoſe degrees, if the im- 
peachment of it may be pzohibited by the Ad of 32 H. 8. 


Thismerriage I a man marry bis bzothers wife, none will deny that mar. 
»ixre uſes. (ed byother But that will not hinder the im peach. 
N went Of ſuch a marriage by the Statute of 32 H. 8. 


vortiis, c. 9. 


EN Thomas Hill ver. 


Do if a man marry his fathers broghers wiſe, it is a marriage 
within the Levicical degrees, Pet if the fathers bzother were 
by the half blood only of the mothers ſide, the Rabbies and Scribes 
held ſuch marriage not unlawful by the Levicical Law, but by 
the San&ions of the Elders. Manp ſuch caſes may be found to 5 . f. 
pzove a marriage may be lawful, though it be a warriage within £ 3. © © 
the Levitical degrees: But none of thoſe can therefv2e be pzoht- 
bited to be {mpeached, foz they are not marriages without the 
Levitical degrees, as the Statute requires. 

Accozdingly Str Edward Coke commenting upon the Statute Ck. 1n9.2 f. 
of 32 H. 8. in his ſecond Inſticures, ſets fozth a Scheme of the 
Levitical degrees, as neceflary to the expoſition of that Statute, 
and therein enumerates the marriage of the wives husband with 
her ſiſter to be both within the Levitical degrees, and prohibited 
by the Eighteenth Chapter of Leviticus. 

One Man was ſued befoze the Þigh Commiſſioners, 33 Elia e, g, 
fo} marrying bis wives fiſters daughter, and a PÞ}obibition was Moore's Rep. 
granted, as Moore Repozts the Caſe, becauſe the marriage was N 
not pzohibited by the Levitical Law, which was no Reaſon. 

Crook repozts the ſame Caſe, and that a prohibition wag Crook. 33 E, 
granted , but that a conſultation wag after granted, and that (22% =" 
a (ſentence of Divorce was given. 

In repozting this Caſe of Mans, Juſtice Crook's wozps are, 

A Conſultation was granted, becauſe the Prohibition is not to be, 
il the marriage be not within the Levitical degrees. 

CUbich is a great mistake; fo2 if the marriage be within the 
Levitical degrees, no prohibicion ought to iſſue; fo it ought 
not to be but when the marriage is without the Levitical de- 


grees. 

Then he adds, But here the prohibition was general, and 
— — which is not (1telligible , whatever be in- 
tended y * 

Foz by the Lidel it muſt neceſſarily appear to the Court, That 
the —_— queſtion was either vit hout the Levitical degrees, 
0] within! 

If it were without the degrees. the Court did moſt unjuffly 
to grant the Conſultation , fo it ought not to have been gran- 
ted, 


If the marriage were within the Levicical degrees, it had been 
upjuſt not to grant a Conſultation. 


But 
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But a Conſulration was granted, therefoze the Court con- 
ceived the marriage of the husband with bis wives liſters da 
to be a marriage within the Levitical degrees , and not with- 
out them, though it be not ſpecified in the Eighecenth of Levici- 
cus to be prohibued, 

1 Sir Edward Coke, in the firſt Edition of his Lirrleroo, ſaith, 
— That one Peirſon was ſued in the Eccleſiaſtical Court ſo mat. 
Peirſons Caſe rping his firſt wives ſiſters daughter againſt the Canon of the 
pot Parl9"%: Church; and that the Court of Common Pleas, upon conſiderati- 

on taken of the Statute of 32 H. 8. granted a prohibition, be- 
cauſe the marriage was not prohibited by the Levitical 
Anu theſe to Caſes have been pʒincipalip inſiſted on to pzove no 
marriage is within the Levitical degrees, if the degree be not 
particularly mentioned in the Eighteenth of Leviticus, But 
on occaſion of Harriſon's Cale, lately adjudg'd in this 
t. I made ſearch foz the Records of thoſe two Caſes, hut no 
Record could be found of Man's Caſe ; but by Crook g Conſulta- 
tion was granted in it. 
Tua. 2 Jac, Bp the Record of Pierſon's Caſe, which was in Trinity 2 Jac. 
Not- vga. it appears that in Hillary Term following a Conſulration was 
granted, which Sir Edward Coke mentions not in bis Lictle- 
ton. And inthe Second Edition of his Littleton, and all the 
ſubſequent Edittons, that Caſe is omitted. 
Nobis. a, J find likewile in —— — — : _ one Ren- 
Howard verſ. nington was que ſtioned by igh Commiſſioners fo marrying 
+=" bis wives Neece , and was ſentenced to Penance , and bound 
Caſe. to abſtain from her Company, but they were not di{vozced à 
vinculo Matrimonii, though there was cauſe, ſaith the Book,and 
therefoze the wife had her Dower, noz was there any prohibici- 
on in the Cale. 

Do ag by all theſe Caſes the marriage of the busband with 
bis wives ſiſters daughter , is a marriage prohibited within 
the Levitical degrees, fog nearnels of kindzed to the wiſe ; 
Then of neceſſity the wives ſiſters marriage ( who is nearer 
to the wife) with the wives husband muſt be pꝛohlbited 2 fortio- 
ri Oo J conceive theſe three Caſes full againſt the Plain- 
tiff. 

It is not ftrange, That at firſt Pzohibitions were granted 
upon the Stature of 32. in Cales which were not ſpecifically men- 
tioned in the Eighteeoth of Leviticus, but after diſcuſſions of the 
Levitical degrees upon Conſultations pzap'd, It was manifeſtly 
found, That divers marriages muſt be pzohibited within the 
Levitical degrees, not nominally expꝛeſſed in the Eighteenth of 

Les 
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Leviticus; As the marriage of the father with his own daughter, Of 
the Grandion with his Grandmother or Grard-fathers wife, Of the 
Son with his Mothers brothers wife, Of the Uncle with bis brothers 


or ſiſters daughter, which unct appears by Dir Edward Coke to Cg. Kg 
be a pzohtdited marriage, and others upon like reaſon. * 
And was reſolved in Arch-biſhop Laudꝰs time, in the Caſe of 
Dir Giles Alington, who was veeply fined, and a Sentence of 
Divorce given foz marrying his bzother og ſiſters daughter , 
which J heard at Lawberh Houſe, 
And no pzohibition was granted, though moved foz, as was 
4 and commonly repozted ; but we find no Record 
of itions de nied, foz there is no Entry made of Motions 
— — CES of rn ny 
or a bit ion of no great 
on Action bought a Conſulration be dented upon — 


"So of the husband with his wives fitters daughter. 


The third Aſſertion. 


As to the third Aſſertion, That admitting this marriage be 
without the Levitical degrees, pet It is pzohibited by Gods Law, 
and therefoze to be impt ached notwithſtanding the Srature of 32 
H. 8. whoſe wozds are, No marriage, Gods Law excepred, ſhall 
be impeached without the Levitical 

When an AR of Parliament declares a marriage to be againſt 
Gods Law, it muſt be admitted in all Courts and Proceedings of 
this Kingdom to be (0. | 
By an Ad, 25 H. 8. c. 22. intituled, An AG declaring the 
Eſtabliſhment of the Succeſſion of the Kings moſt Royal Majeſty in 


the Imperial Crown of this Realm. nent 
Among marriages Declared to be marriages 
— by Gods Law, the mar · 


within the degrees ol marriage pzo 
riage of a man with his wives ſiſter is erpzeſly declared to be 
pzobibited by Gods Law, and that a Divorce ould be of ſuch 
* any luch were. 

But this Act is erpzefly repeal'd by an dc in 28 H. 8. c. 7. 
intituled, An act for the Eſtabliſhment of the Imperial Crown of 
this Realm. 


By 
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By that ad of 28 H. 5. it is declared in theſe wozds, And 
furthermore, fince many luconveniences have fallen, as well in this 
Realm as others, by reaſon of the marrying within the degrees of 
marriage prohibited by Gods Law, That is to ſay, The Son to 
marry the Mother or the Step*mother, carnally known by his Fa- 
ther, The Brother the Siſter, The Father his Sons daughter, or his 
Daughters daughter, Or the Son tomarry the Daughter of his Fa- 
ther, procreat and born by his Step-mother, Or the Son to war- 
ry his Aunt, being his Fathers or Mothers ſiſter, Or to marry his 
Uncles wife, carnally known by bis Uncle, Or the Father to war- 
ry his Sons wife, carnally known by his Son, Or the Brother to 
marry his Brothers wite, carnally known by his Brother, Or any 
man married, and carnally knowing his wife, to marry his Wives 
daughter, or his Wives ſons daughter, Or his Wives daughters 
daughter, Or his Wives ſiſter, 

Then it declares, Thoſe marriages to be indiſpenſable, be- 
cauſe againſt Gods Law, and that there ſhould be a ſeparation of 
ſuch marriages, if any were, and the Children procreat in them to 
be illegitimate. 

But this Claule alſo of this Ac of 28 MH. 8. as ſome con- 
ceive, is repeal'd by 1 & 2 Phil. & Mar. c. 8. in theſe wozws , 
And alſo all that part of the Act made inthe ſaid 28 H. 8. intituled, 
An Ad for the Eſtabliſhment of the Succeſſion of the Imperial 
Crown of the Realm, that comterneth a Prohibition to warry with- 
in the degrees expreſſed in the ſaid Act, ſhall benceforth be repeal'd, 
made fruſtrate, void, and of none eſſect. 

By the Act ot & 2 Phil. & Mar, two other Laws are like- 
wile repeal'd, which concern the queſtion befoze ug, viz. Aon Ad 
in 28 H. 8. c. 16. intituled, An AG for the releaſe of ſuch as have 
obtained pretended Licences and Diſpenſations from the See of 
Rowe: And the AG of x2 H. S. c. 38. which hath been often men» 
But theſe two laſt Ads are revived by the A& of x Eliz. c. 1. 
and in foace 4 but neither the A& of 25 H. 8. nag 28 H. 8. c 5. 
are xev(v'd in expels terms: And not only ſo, but the Act of 
1 El, c. t. hath Negative Clauſe, That all other Laws and 
Statutes, and the Branches and Clauſes of any AR or Statute re- 
peal'd by the aid AQ of Repeal made in the time of the aid late 
King Philip and Queen Mary, and not in this preſent AG ſpecially 
mentioned and reviv'd, ſhall ſtand, remain, and be repeal'd and 
— manner and form as they were before the making 

1 ad. 
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Whence it follows, That this marriage is not now pzoved 
to be againſt Gods Law, by either of theſe repear'd Statutes of 25 
H. 8. og 28 H. 5. c. 7. unlels it be made out, that one of 


them at leaſt remains at this dap in fozce. And as foz 


The Ad of 28 H. 8. c. 16. which makes void all 

ons from the See of Rowe , and expycfly revived by r El. and 
all Bzanches , Mozds, and Sentences thereof, hath theſe 
wozds, As a Grace of the Kings to divers of his Subjefts, who 
had married by Diſpenſation , notwithſtanding that da mane 
all Diſpenſations from Rome bold. 

All marriages had from the Third of November, 26 H. 8. for 
which no Divorce or Separation is bad, and which marriages be 
not prohibited by Gods Laws, limited and declared in the Act 
made this preſent Parliament for Eſtabliſhing the Kings Succeſſion, 
or otherwiſe, by Holy Scriptures, ſhall be good. By which 
wozds J concetve the Clauſe of 28 H. 8. c. y. repeal'd in Queen 
Maries time, is again tevib d. 

It map be objected, The Clauſe of 28 H. 8. c. 7. — 2 

marriages P20bibited by Gods Law, continues (ill 
caule it is not ſpectaily mentioned to be reviv'd by the AG — I 
Eliz. And therefoze no A is in fozce declaring the bugbands 
marriage with his wives ſiſter to be prohibited by Gods 
Law, 

—— repeal is of no effect moze than if it had been ne- any, 
made. 

By the Ad of 28 H. 8. c. 7. All warriages prohibited by Gods 
Law, limited and declared by the Clauſe of that Ad, were un 
lawful , notwithſtanding any Diſpenſation had befoze the Re- 
peal of that Clauſe. 

By the Reviver in 1 Eliz. of 28 H.8. c. 16. and of 
Clauſe init, All marriages prohibited by Gods Law, limited a 
declared by 28 H. 8. c. 7. were again unlawful, ag befoze the Re- 
peal, notwithſtanding any Diſpenſation. 

Therefore the Srature = 28 H. 8. c.. was revived by the Re- 
viver of the Statute of 28 H. 8. c. 16. in 1 Eliz. and made as et 
fectual as be loge it was repeald , and ſo it continues. 

It it had been enaded by Parliament after the Repeal of 
the Clauſein 28 H. 8. c. 7. That all marriages prohibited by 
Gods Law, limited and declared by 28 H. 8. c. 7. ſhould be un- 
lawful, notwithflanding any Du penſation that enacting bad re- 
vived the Claule in 28 H. 8. c 7. 
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Therefoze the ſame tying being enaged by revival of 28 H. 
$.c. 16. mult have the lame effect of reviving that Clauſe in 
28 H. 8. c. 5. 

I will put it, foz moge clearnels, by way ot a Caſe; A man 
before the Third of November, 26 H. 8. by Diſpenſation from 
Rome, had married his wives ſiſters danghter, which marriage 
was pzohibited by the Canons of the Church, and no Divozce 
had been attempted inthe Caſe until after +1 Eliz. and the Re- 
viver of the Statute of 28 H. $.c. 16. which made void all Dt- 

from Rome. 

It ts plain, That this marriage being not pzohibited by Gods 
Law, limited and declared in the A& of 28 H. 8. c. 7; was by 
the erpzeſs wozds of the reviv'd Ad of 28 H. 8. c. 16. a mar- 
riage to continue good without ſeparation, notwithſtanding all 
Diſpenſations from Rome were null'd z becauſe it was no mar- 
riage excepted out of the Gzace intended and given by that Act 
to the Kings Subjects married by Diſpenſation befoze November 
the Third, 26 H. 8. and not then (eparated, 

But if a marriage befoze the Third of November, 26 H. 8. 
had been by Diſpenſation between the bother and ſiſter, oz as 
this Caſe is between the husband and his wives ſiſter , and no 
Separation duntil after Elz. and the Reviver of 
the Act of 28 H. 8. c. 16. Theſe marriages were not to con- 

tinue good, and without Separation by 25 H. 8, c. 16. becauſe 
they were marriages particularly ercepted out of the Gzace 
granted by that Act, as being pzohibited by Gods Law, umt⸗ 
ted and declared in the Act of 28 H. 8. c. 7. whichpzoves 28 H. 
8. c. . to be in fozce bythe Reviver of 28 H. 8. c. 16. and con- 
ſequently the marriage in queſtion to be clearly againſt Gods 
Law, which is the thing to be pꝛoved. 

In the Statute of 28 H. 8. c. 7. there ate two Clauſes concern- 
ing marriages, The firſt declaring certain marriages there recited, 
to be within the degrees prohibited by Gods Law, which Clauſe 
concerns the pzeſent queſtion, and is befoze cited, 

The ſecond Clauſe, tnthele mods. Be it therefore enacted, That 
no perſon or perſons, Subjects or Refiants of this Realm, or in any 
our Dominions, of what eſtate, degree, or degrees ſoever the 

, ſhall from henceforth marry within the degrees afore rehearſed, 
what pretence ſoever ſhall be made to the contrary thereof. Then 
it proceeds, 


That 


Themes Hill ver, 
Thomas Good. 


That if there were any Divorce or Separation made of any ſuch 
marriages by the Arch-biſbops or Miniſters of the Church of Raa, 
ſuch Separation ſhould remain good. and not be revokable by any 
Authority ; and itt Children procreated under ſuch unlawful mar- 
riage, ſhould be illegitimate. 

And if any ſuch marriages were in any the Kings Dominions with- 
out Separation, that there ſhould be a ſeparation from the Bonds of 
ſuch unlawful marriage. 

Now we muſt oblerve, the AG of 1 & 2 Phil. & Mar. c. 8. 
doth not repeal this Act entirely of 28 H. 8. C 7, but repeals 
only one Clauſe of it; the wozds of which Clauſe of Repeal 
are befoze cited, and manifeſt this ſecond Clauſe of the Act of 
28 H.$. and not the firſt to be the Clauſe intended to be re- 


pcard. 

Fox there was no reaſon to repeal the Clauſe declaratozy of 
marriages ohibite d by Gods Law, which the Church of Rome al- 
ways acknowledged; noz do the words of Repea! impozt a- 
3 Bhs concerning marriages within degrees pzohibited by 

But (as the time then was) there was realon to repeal a 
Clauſe enacting ali Separations of ſuch marriages with which 
the Pope had dilſpenc'd, ſhould remain good againſt his Autho- 
rity ; and that ſuch marriages with which he had dilpenc'd, not 
pet ſeparated, ſhould be ſepatate. 

And the wozds of the Clauſe of Repeal manifeſt the ſecond 
Clauſe to be intended, viz. All that part of the Ad made in the 
ſaid Eight and ewentieth year of King Henry the Eighth , which 
concerneth a prohibition to marry within the degrees expreſſed in 
the faid AR, ſha be repeal d, &c. 

As it is true, That if a marriage be declared by Ad of Parlia- 
ment to be againſt Gods Law, we muſt admit it to be ſo; foz by a 
Law ( that is, by an Ad of Parliament) it is (o declared. 

By the lame reaſon, if by a lawful Canon, a marriage be 
declared to be againſt Gods Law , we muſt admit it to be ſo; fox 
a lawful Canon is the Law of the Kingdom, as well as an A& of 
Parliament: And whatever is the Law of the Kingdom, is as much 
the Law as any thing elſe that is ſo; fo2 what is Law doth not 
ſuſcipere magis aut minus. 

But by a lawful Canon of this Kingdom, which is enough , 
and not only ſo, but by a Canon warranted by A& of Parliament, 
the marriage in queſtion is declared ta be pzobibitey by Gods 
Law, therefoze we muſt admit it to be lo. 
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Can. 1552. 


Can. 1563. 


In a Synod 02 Convocation holden at London in the pear 1603. 
fo2 the Pꝛobince of Canterbury, by the Kings Wrir , and with 
the Kings Licence under the Great Seal of England, to treat, con- 
ſult, and agree of ſuch Canons and Conſtitutions Eccleſiaſtick as 
ſhould be there thought fit. Several Canons were concluded 
und agreed 

To which King James gave hts Royal Aſſent and Approbation, 
and by his Letters Patents ratified and confirmed them, accozy- 
ing to the fozm of the Statute made in 25 H. 8. c. 19. and com. 
manded the due obſervance of them. Among which the Ninery 
ninth Canon ig , 

No perſon ſhall marry within the degrees prohibited by Gods 
Law, and expreſſed in a Table ſet forth by Authority in the year 
of our Lord 1 563. and all marriages ſo made and contracted, ſhall 
be adjudged inceſtuous and unlawiul ; and the aforeſaid Table hall 
be in every Church publickly fer upand fixed at the charge of the 
Pariſh. 

Cabich is the ſame as No perſon ſhall marry within the 
degrees prohibited by Gods Law, and which degrees are expreſſed 
in the Table, &c. 

Foz tothe Queſtion, CUbat is erpzeſſed in the Table ? there 
can be no Anſwer, but the degrees prohibited by Gods Law, 

But by this Table, this marriage in queſtion is erpzeſſed to 
be in a degree pzohtibited by Gods Law, therefoze it muſt be an. 
mitted to be ſo. 

Another conſequent is this, That by this Canon, and conſe- 
quently by the Law of this Kingdom, All marriages prohibited by 
that Table, are declared to be within the degrees prohibited by 
Gods Law. 

Note, That any marriage unlawful by holy Scripture, ig 
declared hett to be againſt Gods Law Judicially, no otherwiſe , 
than becauſe by the Law of the Land the Scripture it (elf i de- 
clared and appzoved to be the Law of God; foz the Scripture 
cannot judge it ſelf to be Scripture without ſome Judicature. 
— Therefoze by the ſix:hCanon, tempore Ed. b. at aConvocati- 
on in London, Anno 1552, the Authozity of the Old Teſtament 
was declared. At a Convocationof both Provinces in London, 
Anno 1562. the Canonical and Apocryphal Books of the Old Te- 
ſtament were particularly enumerated, and the Books of the New 
declared Canonical, as Receiv d. By the ſeverrh Canon the Au- 
thority of the Old Teſtament Declared. 
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By the Act it is ſatd, That the Clergy of this Kingdom, nor a- 
ny of them, ſhall henceforth enact, promulgate, ot execute any Ca- 
nons, Conſtitutions, or Ordinances Provincial, by whatſoever name 
or names they may be called, in their Convocations, in time coming, 
which ſhall always be aſſembled by Authority of the Kings Writ, 
unleſs the ſame Clergy may have the Kings moſt Royal A and 
Licence to make, prowulge, and execute ſuch Canons, Couſtituti- 
ons, and Ordinances Provincial, &c. 


The Chief Juſtice delivered the Reſolution of the Court; 
And accordingly a Conſultation was granted. 


In Camera Scaccarii. 


Edward Thomas Plaintiff, 
Thomas Sorrell Defendant. 


Þ E Plaintifi bp Information in the Kings Bench, tam pro 

Domino Rege quam pro ſcipſo, demands of the De ne 
Four hundred and fifry pounds lo ſelling ine in the Pariſh of 
Stepney, in the County of Middleſex, by Retail, Ninery ſeveral 
times, between the Tenth day of june, the Seventeenth of the 
King, and the Two and twentieth day of May, the Eighteenth of 
the King, to ſcveral perſons, without licence, contrary to the 
Statute of 12 Car. 2. wherebp he fozfeited Five pounds fo eve- 
ry — 1 | offence , which amounts to Four hundred and fifty 
pounds. a 

The Deſendant pleads, Nil deber, and therefoze puts himſeit᷑ 
upon the Country. The Jury find, 

That as to all the Debt, except Fiſty pounds, the Defendant 
owes nothing. And as to the Fifty pounds, they find the Statute 
of 7 E. 6. c. s. concerning retailing of Wines, prout in the Sta- 
rue. 

They find Letters Patents under the Great Sea! , dated 2 Febr, 
9 Fac. prout in the Letters Patents, whereby King 
James incorporated the Company of Vintners in the City of Los- 
dew, by the Name of Maſter, Warden, Freemen, and Common- 
alty of the Myſtery of Vintners in the faid City, and thereby a» 
mong other things granted, for him, his Heirs and Succeſſors, to the 
ſaid Maſter, Warden, and Freemen of the ſaid Company, and their 
Succeſſors, that they might always after, within the ſaid City and 
Suburbs of the ſame, within three Miles from the Walls or Gates 
thereof, and in all and every other City and Sca- ports, called 
Port-towns , within the Kingdom of England, and in all other 
Cities and Towns, known by the name of Thorough-fare-towns, 
where Poſts were ſet and laid berween Dover and Londen, and be- 
tween Londen and Barwick, where any of the Freemen of the faid 
Myſtery did, or ſhould happen to dwell and keep a Wine Tavern, 
and by themſelves or ſervants, ſell Wine by retail or in groſs to their 
beſt advantage, in their houſes, or elſewhere, N n obſtante the Sta- 
tute of 5 K. 6. 

They 
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They find the Ad of 12 Car. 2. c. 25. and the confirmation of it 
concerning the giving Licences to retail Wine, and the Proviſo 
therein prout. 

Provided a ſo, That this AG, or any thing therein contained, 
ſhall not extend, or be prejudicial to the Maſter, Wardens, Free- 
men, and Commonalty of the Myſtery of Fintners of the City of 
London, of to any other City or Town Corporate, but that they 
way uſe and enjoy ſuch Liberties and Priviledges,as heretofore they 
have lawfully uſed and enjoyed. 

They find. That the Maſter, Wardens, Freemen, and Common- 
. alty of the Myſtery of Vintners in the City of Londow, was an anci- 
ent Corporation of the ſaid City of Londen, at the time of the Ad 
of 17 Car. 2. and incorporated by the Name of Maſter, Wardens, 
Freemen, and Commonalty of the Myſtery of Fintners of the City of 
Lowaon. 

They find, That the Defendant, three years before, and during 
all the time in the Information, uſed the Trade of retailingof Wine, 
and kept a Tavern in the Pariſh of Stepney in the County of eAMid- 
dleſex , was an Inhabitant there, and that the Defendants houſe, in 
which the ſaid Wine was ſold, is within two miles of the City of 
London. 

They find, That the Defendant, within the time in the Informati: 
on mentioned, did ſell Ten pints of Sack, as in the laformation 
mentioned, to be drunk and ſpent in his ſaid dwelling houſe, being 
a Tavern, in the aid Pariſh of Stepney. 

They find, That at the time of the Cle of the ſaid Wine, and three 
years before, the Defendant was a natural born Subject of the King, 
and a Freeman of the City of Londen of the ſaid Company of Vins 
mers. 


$i pro quer. quoad $01, pro quer. 
Si pro Def, pro Def, 1 8. 


Upon this Special Gerdi three Queſtions have been 
raiſed. 


+ ever he Patent of 9 Jac. wagnot vold in its Crea- 


2. Admitting it was not vold in its Creation, Cahether it 
became void by the death of King James. 


3. It 


332 


FawardT bomas vert. 
Thomas Sorrell. 


11 H. 7-7, 11, 
12, 


— — ͤ ́—üö—ĩ— — 


3. If it were a good Patent in the Creation, noz was vold 
by the death of King James, CUlhether the Proviſo in the Ad of 
12 Car. 2, Savingall the Right of the Maſter , Wardens, Freemen 
and Commonalty of Yintaers in the City of Londen, hath pʒeſet ned 
all that Kight which they had by the Patent of 9 Jac. againſt 
the AQ of 12 Car, 2 ? 

1. Jconceive, That if the Patent, 9 Jac. were not void in 
the Creation, it remained good aftcr the death of King 
James. 

2. I it were not void in the Creation, noz by death of 
King James, all Right that the Maſter , Wardens, Freemen and 
Commonalty of Viaeners had by it, is (ill preſerved by the Provi- 
ſo in the A& of 12 Car. 2. but if the Patent of 9 Jac, was bold in 
its Creation, oz by the death of King James, then the Proviſo 
in the Ad of 12 Car. 2, aids them not at all. 

Do as now it is only inſiſted on, That the Patent of 9 Jac. 
was vold in its Creation, foz two Reaſons, 

r. Fo} that the Law of 7 E. 6. was ſuch a Law, pro bono 
publico, as the King could not diſpence againſt it, moze than 
with ſome other penal Laws, pro bono publico. 

2. It be could to particular perſons, he could not to the 
Coꝛpozation of Vintners, and thetr Succeſſors, whole number oz 
perſons the King could never know ; and that it ſtood not with 

truſt repoled in him by the Law, to diſpenſe ſo generally 

without any pzoſpen of number oz perſons. 
ks have been plentifully urg d at the Farr, and by mp 
who argued befoze me, therefoze J ſhall not Adum a- 
But J obſerved not that any teddy Rule hath been dzawn 
Caſes cited to guid a mans Judgment, where the King 
p not diſpence in penal Laws, crcepting that old Rule 

taken from the Caſe of 1 1 H. 7. 

| bitem by Stat. the King may diſpence, but 


Yet I concetve that Caſe, and the Inſtances given in it, tight. 

ip underſtood, to be the beſt key affozved by our Books, to open 

bark Learning (as t ſcems to me ) of Diſpenſations, to 
which therefoze J hall only oꝛ pzincipaily apply my (elf, 


Be. 
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*Sefoze Jenter upon it, J muſt allent, That 
aft a wan is naturally enabled to do, is in it felf equally good, as 
any other act he if ſoerabled to do. And (o ali the Schoolmen 8 · 
gree, That Adus qua aftus non eſt maus. And that mens ags 
are good oz bad only as they are prece pted oz 02 prohibited by a 
Law, accozving to that Truth, Where there is ao law there is no 


Wa it fo Malum is in 
4 ebener e vey ale 9 lr 


That it was Liberatioa pa; 0} as others, That 
it is provida relaxatio juris, which ts defining an ignotum per 
ignorius, but liberare à pena, is the pzoper effect of à pardon, 
not of a diſpenſation ; Fora diſpenſation obtained doth jav dare, 
_ makes the thing prohibited lawful to be done by him who hath 
——— iä—é 2 — which 
admit not of diſpenſat ion z but a 
— — Gus. - Yet treevom rom pn 
ment is a conſequent of a diſpenſation, though not its 
But (o it is alſo a conſequent of — — — 
ſequent of an exception at the making of the Law Þ of foms 
AB” > ues Calg 


J come now to the Cale it ſelf of rr H. 7. whereln I og 
dat with Malum probibicum by Star. indefinitely underſtood odthe 
King map diſpenſe. 

But J deny that the Ring can diſpenſe with every Malum 
prohibitum bp Statute, though pzobidited by Statute only. 

1. The may pardon Nuſances that are tranftent , and 
not continuing. as a Nuſance in the Digh-way, which Mil! con. 
tinues, and is not ended, until removed; cannot be pardon d: 

So of a Water-courſe divertey, 02 a Bridge bzoken down, they 
— pardon'd ſu as to acquit the Nuſance · maker fo2 com- 
micting rhem ; 283898 the doing 


ee breaking the Ae of Bread and Ale, ſoreſtalling the Mar- 


beta, iggroding, regrating, or the like, which continue not, but 
which are over aſſoon as done, until dont de novo again, may 
be pardon'd, like other offences : ©s og the Offender Gait pot be 
impleaded foz them, otherwiſe than by perſons who habe re- 
cetv'y lar damage, which the King cannot remit ; this 
difference holds in offences by penal Laws. 


fr Do 


Cok. Pla. Con 


ron f. 237. 


Edward Thomas verl. 
334 Themes Sorrell. ; 


22 Car. a. C. . DOA Mayor 02 Bayliff of a Town, n other Tol-taker, who 
is penally bound to pꝛobide true Marker meaſures, and doth not, 
cannot be pardon'd by the Ring, becauſe the Tault fili conti- 
nues; but the puniſhment inflicted the Ring may pardon. But 

by a Law all theſe offences may be pardon'd. 

Do it is generally true, that mum per ſe cannot be diſpen- 
ſed with ; but thence to intext (as many do) that every malum 
which the King cannot diſpenle with is malum per ſe, is not 
true. 

No! is there in that Caſe any ſufficient deſignation of what is 
malum per ſe, and whp to pzevent erroz in diſquiſition concern- 
ing it, though ſome inſtances thereof, mala per ſe, be very 


J ſhall therefoze endeavonr to in ſtance in ſeveral kinds of 
mala per ſe, which cannot be diſfpens'd with, and in (ome mala 
prohibita by Acts of Parliament, and otherwtſe, which the King 
aiſo cannot diſpenſe with; and to give the reaſon why he can- 
not in both, thereby to make the concluſion J vive at leſs 
confuſed, which is to differ penal Laws diſpenſable from thoſe 
which are not. 

Murtber, Adultery, Stealing, loceſt, Sacriledge , Extortion, 
Perjury, Treſpaſs, and many other of the like kind, all men will 
agree to be mala per ſe, and indiſpenſable: All which are probi- 
bired, and bp Statutes. No is it much to ſap, thoſe are alſo 
pzobibited by the Common Law,and thereſoze cannot be diſpem d 
with, if that were the reaſon , nothing pꝛohlbited at the Com- 
mon Law could be diſpens d with, which is not ſo. 

2. CAhere the Suit is only the Kings fog breach of a Law, 
which is not to the particular damage of any third perſon, the 
King map diſpenſe ; but where the Suit ts only the Kings, but 
lo the benefit and ſafery of a third perſon , and the King is in- 
titled to the Suit by the pzoſecution and complaint of ſuch third 
perſon, the King cannot releaſe , diſcharge, 02 diſpenſe with 
the Bult, but by conſent and agreement of the party con- 
cern'd. As where, upon complaint of any perſon, a man hath 
entred into Recognizance to keep' the Peace againft ſuch per- 
ſon, the King cannot diſc luch Recognizance befoze it be 
fozfeited ; but the party whoſe ſafety is concerned map, 
though our Dome moze 


luch Cales 


As 
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As the Laws of Nuſances are pro bono publico, fo are all ge- 
neral penal Laws ; and if a Nuſance cannot be diſpens'd with foz 
that reaſon, it follows, no penal Law, foz the ſame reaſon, can 
be diſpens'd with. 

Therefoze the reaſon is, becauſe the parties particularly da- 
maged by a Nuſance, have their Aatons on the Cale foz their 
damage, whereof the King cannot depzive them by his diſpen- 
ſation : And by the ſame reaſon, other penal Laws, the bzeach 
of which are to mens particular damage, cannot be diſpens'o 
with. 

3. Nuſances and Illis ohibited by pena! Acts of Parliament, att. 
of the ſame nature as to the publique, although ( as the Law 
is now received) the mala 03 documenta pzohibited by Ads of Par- 2 5 = 
[{ament, are not pzeſentable in Leets, oz the Sheriffs Con, as z 4.7. 7... 
Nuſances at Common Law are, of which ſome queſtionieſs can- * Leer s 
not be dilpens d with ; As obſtruging the High way, diwertngg 
a CUater-courſe, bzeaking down a Bytvge, bzeaking the Aſie 
of Bzead and dle: foz as to theſe, the parties particularly 
——— by them have their actions, which the King cannot 
dilcharge. 

4. Other ancient Nuſances are by which no man hath a par- 
ticular damage oz action fo it, as if a man buy pzoviſion com- 
ing to the Barket by the way (which is a Nuſance by Cozeſtal- 
ling the Market) and ſelis it not in the Marker fozeftall'd, no A. 
nion lies (o} a particular damage to any man, moze than to e- 
very man; but the King map punich it. 

Bo if a may buy Corn growing in the field, contrary to the 
Satareof 5 E. 6. c. 14. he is an Ingrofſer: Os [riling Corn in 
the Sheaf is againſt the Common Law by Robert Hadham's Caſe, co. . 159. 
cited in Coke's Pleas of the Crown, and puniſhable by the Ring, — — 
but no particular perſon can have an Anton to; ſuch ingroſſing Kere. 
moge than every man yet theſe are Nuſancts by the Common 
Law, but ſo made by pzohibiting Laws beyond memozy : As by 
a Law of Ring Athelſtans , Ne quis extra oppidum quid emat , Sax. Laws. . 
fozeſtalling was pzohibited. And by ſeveral Laws of William ira 
the Ful, Ne venditio & empt io fiat niſi coram teſt ibus & in civi- Lass Figl. 
ratibus. Item nullum wercatum vel forum fir, nec fieri permittatur, 60.61. 
niſi in civitaribus regni noſtri. And no wap differ from pub —— 
lique tvils now pzohibited by Parliament, and may, by it, de per- 
mitted, (oz the Statute of 15 Car. 2. c. . gives leave to ingrols 15 Car-2 <5. 
without fo2eftalling , when Cozn erceeds not certain Rates. 
Noz (ee I any reaſon why the King may not diſpenſe with thoſe 
Nuſances by which no man hath right ” a particular actor, — 

r 2 we 
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well as he map with any other offence again a penal Law, by 
which no third perſon hath cauſe of Aaton. 

Calhence it follows, That if an Ad of Parliament call an of- 
fence d Nuſance, from which no particular damage can artle to 
a particular perſon, to have his Action, the King map diſpenſe 
with (ſuch a nominal Nuſance as with an offence agaiolſt a penal 
Law, fo} which a man can have no Action to his particular da- 


E. 

3. The Regiſter hath no CUrit of Ad quod damnum, upon a. 
ny a to be granted, but fo} alienation of Capite Land, 02 
in Morrmain, 02 fo diverting 02 obſtructing a ¶Maatet courſe, oz 
Þigh-wap, in which Cales the Writ is dircaed to the cercain 
Sheriff oz Eſcheator of the County, where the Land. way oz la- 
ter-courſe Iye ; but ſo Licences fo} other things, ag Exportati- 
on 0} Importation of pzohibited Commodities, a Writ of Ad 
quod Damnum, cannot be directed to any certain Sheriff, oz other 
Officer, to enquire. 

Noz is it enough to make a thing malum per ſe, becauſe pꝛo· 
hibited at Common Law : But the reaſon is, 

The wozd Murther ſex vi termini, in the Language it is us'd 

in) (ignifies unlawful killing a man. The wozd Adultery , un- 
lawful Copulation; Stealing, unlawful taking from another; 
Perjury, unlawful (wearing ; and Treſpaſs, ex vi termini, an un- 
lawful impziſonment, 02 unlawful entry, or the like, upon a. 
nothers Pouſe oz Lands, and (o do the other wala inſtan- 
ce d. 
If theſe wala might be diſpens d with, in regard a dilpenſatt- 
on, as I (aid, makes the thing to be done lawful to him who ts 
diſpens'd with, it follows, that the diſpenſation would make un. 
lawful killing, which the word Murther tmpozts, vi termini, to 
be lawful ; unlawful taking from another, which the word 
Stealing {mpo2ts, to be lawful ; unlawful Swearing, which Perju- 
ry {mpots, to be lawful; an unlawful Entry upon —1 mans Houle 
0} Land, whichthe wozd Treſpaſs impozts to be lawful, and ſo 
0 * 

So the lame thing, at the lame — would be both lau- 
ful and unlawful, which is 


Fo} the ſame reaſon, a — I Murther, Stealing, Perju- 
ry, Treſpaſs, oz any the tel of the mala inſtanc'd in lawful,would 
be a vad Law in it ſelf. 
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Fo; a Law which a nun cannot obey, nor act according to it, is 
void, and no Law : And it is impoſſible to obe conttadiq tons. oʒ 
ac accozding to them. 

Therefoze I mayconclude thoſe things to be mala in ſe, which 
can never be made lawful. 

The inſtances in that Book of 11 H. 7. are none of theſe, 
but near them: the wozds are, Bur malum in ſe, the King, nor any 
other can diſpenſe. And inſtanceth, 

Si Come, fi e Roy, voyloit pardon de occider un homme ou de 
faire nuſance in le haut chemin, ceo eſt void. 

Clhere by the way, pardon is mil-pzinted foz pocar done, foz 
the Ring may pardon killing a man; but if the King will give 
—-y to kill a man, 02 to make a nuſance in the High wap. it is 


And upon the (ame reaſon ,- a licence to impziſon a man, to 
— Land, his Horſe, oz auy thing that is his from him, is 


For in life, liberty, and eſtate, every man who hath not forfei- 
ted them, bath a property and right which the Law allows him to 
defend; andif ir be violated, it gives an Action to redreſs the 
wrong, and to puniſh tte wrong-doer. 

Therefoze a diſpenſation, that ig, to make lawful the taking 
from a man any thing which he may lawfully defend from being 
taken, 02 lawfully puntth if it be, muſt be void. 

Fo} it is a contradiction to make it lawfu!, to take what may 
— lawfully hindzed from being taken, 02 lawfully puniſhed, if it 


And that were to make two men have ſeveral plenary rights 
in the lame thing at the ſame time, which no Law can effec : 
Therefoze to do a thing which no Law can make lawful , muſt be 
malum in ſe. 

But theſe inſtances differ from the fozmer ; to killing a man, 
02 taking from him his Lands oz Goods, do not impozt, ex vi 
termini, that which is unlawful, as Murther and Stealing do; fo 
in many Caſes killing a man, oz taking his liberty oz goods from 
him, is lawful, and where it is not, may by a Law be made ſo. 
which the other can never be. 

As everp new capital puniſhment ozdained by Law, makes kil- 
ling a man lawful where it was not befoze; every new aid gran- 
ted out of meng eſtate, makes a taking from men lawful that 
was not befoze. 


But 
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But this is becauſe a Law can alter, change, or transferr a wans 
property in life, liberty, eſtate, or any intereſt, as it will, which 
cannot be done without a Law, and thereby nothing unlawful is 
made lawful : But the pꝛoperty which a man had, and was the 
ſubject matter of the unlawful doing oz taking befoze,ts altet d 
oz transferred to another, either in toto 02 in tanto. 

Do as to violate mens properties is never lawful, but a ma- 
lum per ſe, ag that Book is of 11 H. 7. and accozding to that 
of Bracion ; 

Bratt.1,3-413z Rex non poterit gratiam facere cum injuria & damno aliorum 
quod autem alienum eſt dare non poteſt per ſuam gratiam. 

But to alter oz transtett mens pzoperties to others, is no 
ma lum per ſe, it is daily done by the owners erpzeſs conſent, and 
by a Law without their erpzeſs conſent. 

And as the Law is, the Lord of a Villain may trangferr bis 
Villains property, in Lands oz Goods, to himſelt, by entry oz 
ſeiſure : And it is the gnal difference between a Freeman and 
Villain, that it cannot be done to a Freeman, noz pet to a Vi 
lain to the uſe of any but his Lozy. 

The Learned and Judicious Grotius, in his excellent Alox d- 
Jure belli ac pacis, is moſt appoſit upon this ſubjea : 

Grot. de Jute Sicut ergo ut bis duo non fint quatuor, ne a Deo quidem poteſt 

velli 3c pa- effici, ita ne hoc quidew , ut quod intrinſeca ratione walum eſt , 

Set,ss malum non ſit. Ind then follows, after ſome further erplanati- 
on of his notion, Ita, & quem Deus occidi precipiat, aut res ali- 
cujus auferri ; non licitum fiet Homicidium aut furtum ( quz voces 
vitium involvunt ) ſed non erit Homicidium aut furtum ; quod vitæ 
& rerum ſupremo Domino aufore fir, And it is the ſame to 
(ay, : 

Si quem Lex occidi precipiat aut res alicujus auſerri, non lici- 
tum ſiet homicidium aut furtum (quæ voces vitium involvunt ) ſed 
non erit homicidium aut furtum quod a lege vitz & rerum poteſtatem 
habente, auctore fir. 

It any need further (atisfagion concerning what hath been 
ſaid on this occaſion, he may reſozt with ſucceſs to the place 
quoted of — — Lawyer. | 

But it is to be obſerved, That altering oz changing pzoperty 
is no ſubject matter foz a diſpenſation, A man is not diſpens'd 
with to vo an act which he cannot da, but to do an act which 
ſimply he can do, but the Law pzohibits his doing it, penally, 

But altering oz changing pzoperty is an act iwply out of his 
power to do, which ſhould be diſpens'd with in that behalt. 
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And thus we ſee violation of pzoperty is a malum per ſc by that 
Book of 11 H. 7. and the reaſon why it is ſo, and cannot be 
dilpens'd with. | 

A third kind of walum per ſc by that Caſe of 11 H. 5. is that u.. 
which the Law — — — 
Divino, Et Ifint le Roy, de nul E veſque ouPresbiter poit doner | 

a un de faire Lectery,Quia eſt ma lum in ſe, ſaith the Book. that is 
Coition without wedlock, which offence , when by mutual con- 
ſent, injures no pzoperty, having two hugbands oz two wides 
at the ſame time; but that is alſo againſt the pzopertp of the 

firſt husband oz wife, marriage within the Levicical degrees. All 3* #4.<38. 
which are admitted by the Law of the Land to be probibited, jure 

Divino, and cannot be diſpenc*d with ; For no Human authority 
can make lawful what Divine authority hath made unlawful, without 
Gods leave, and then it is by his authority. 

Many moge particulars fall under this head, which J wall 
not now mention. Pente J infer mal in ſe to be only ſuch as 
implys contradiction to be made lawful,and conlequently what 
may be made lawful by Human Law to be no malum in ſe, as 
not differing from other things which may be permitted oz pzo- 
bibited occaſionally, at the of the Law-maker. 

The King cannot diſpenſe with a Nuſance to the High- ways by 
11 H. 7. and conſequently, as ſome think, with no other pub- 
lique Nuſance, by Str Edward Coke, Fo all common Nuſan- cok. Pleas of 
ces, as not repairing Bridges, High-ways, &c. the Suit is the de Co, 
Kings, but he cannot pardon 02 diſcharge the Nuſance oz the Duft 
lo the ſame, the High-ways being neceſlarp to (uppozt ſuch of 
his Subjects as are occaſioned to travel them: Of this moze 


The (pecifical offences, which are publique Nuſances, I do not 
reckon to be mala in ſe, as ſome do, becauſethough it be admit. 
ted none of them can be diſpens'd with, yet a Law may make 
them lawful ; and if ſo. they are not mala in ſe, as befoze. * 

But either a diſpenſation, oz a Law to commit Nuſances (in 
thoſe terms) I concetve to be void, becauſe the wozd Nuſance 
impozts a thing, vi cermini, that is unlawful as Treſpaſs doth x 
and therefoze it is a contradiction to make it lawful by a di- 
ſpenſation oz Law. 

But by a Law , a Baker 02 Vidualler map ſell Bzead o; Ale 
of ſuch weight 02 meaſure as he pleaſeth, and as they did befoze 
the Aſſiſe wag made. By a Law a Water-courſe may be diver- 
ted; Corn growing in the ficld, oz Proviſion going to a Bar- 
ket may be bought up by the way, which are Nuſances in Specie, 
ſo 
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breaking down a Bridge, bzeaking the Aſſiſe of Bread and Ale; 
cannot be diſpens'd with, though they are only puniſhable by 
the King, becauſe ſuch a Diſpenſation would rake away the AGion 
of thoſe who had particular damage by the offence done. 
But u Diſpenſationto buy the ſtanding Cozn of ſuch a parti. 
cular man, oz field, 02 a certain poviſion going to luch a Bar- 
ket, ſuch a Parket-day, may be good, foz no 1 — 
upon a particular damage to himſelf L 
— 424 — 4 1 
kind, were an abrogation of the Laws which pzobibit them, 
which cannot be 

Next, ſome Noſaaces are permanent, and continue fill, un 
til removed, as Ditcbes, Hedges, 02 other — t5 the 
High-ways, diverting Water-courſes, decay of Bridges ; theſe can- 
not be pardon'd, noz the Suit foz them, until removed ; but 
bzeaking the Aſſiſe of Bread and Ale. buying pzoviſion in the way 
to Market, ingroſſing acertain quantity of Corn, theſe are tran- 
ſient Nuſances, as I conceive, which continue not, but ceaſe, un. 
til done de novo, and ſuch may be pat don d, and the Dult fo 
them (as J concetve). 
And note, if a man have particular damage by a foundzous 
way, he is generally without remedy, though the Nuſance is to 
be puniſht by the King. The reaſon is, 
Becauſe a foundrous way, a decay*d Bridge, oz the like, are 
— repaired by (ome Townſhip, Vill, Hamlet, 0a 
County who are not corporate, and therefoze no action lyeg a. 
gaini them foz a particular damage, but their neglects are to 
be pzeſented , and they puniſh'd by fine to the King. 
Dutt t particular perſon, oq Body 2 be to repair 
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Cpougb no perſon, Natural oz Cozpozate, can have an 9- 
nion fo; a publick Nuſance, q punith it, but the King, upon pre- 


- iedg'd, it — be the 

the Dult was only the Kings, the Plaintiffs had nothing 571. 4e Fo- 
Action. ribusin 31K. . 
Fa; it by any publique Nuſance a man have a lar da- fl.. 26,27 


de may have his Anion on the Caſe againſt the Nuſance- Col Lin ge. 
ron. tit. Par- 


And the reaſon why the King cannot diſpenſe in ſuch Caſes, 42. 
as Nuſances are contra bonum publicum, but becauſe 
if a Diſ 


ion might make it lawful to do a Nuſance , which 

a Licence, to continue a Nuſance in the reaſon of it, 
perſon damaged by it would be depzived of his Action, fo; 
Acton cannot lye foz doing that which was lawfully done; 
(t is the (ame to alter oz change pꝛopetty, by making what 
is mine to be lawfully another mans, as to licence another to 


dampnum it appear to be ad dampnum vel prejudicium of no 
ue the King may then licence the ſtopping up of an ancient 5287. 
| ng a Water-courſe, oz part of it, tog the The King 


lly bis own, but without bis ticence it can *,. Ward. 
a better way be (et out, and (o teten d 


Offences againſt penal Laws to be di- 
ſpens'd with, 


1. There are many penal Lats, by tranſgreſſing which the 
Sub je can have no particulat damage, and therefoze no particu- 
lar AGion ; tog the Law gives not particular Actions regularly 
but fo particular damage. 
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2. If any man might have an Acton when be had no moge da- 
mage than every other man had, thouſands ſhould equally have 
their (ſeveral Actions, which the Law not. 

T ne cu. As if Tranſportation of Wooll, Mony. Corn, Horſes, Bell metal, 

— Beer, or the like, be penally prohibited by Acts of Parliament, no 
Subject can derive.a particular damage to himſelf fo having an 
Action againſt the Offender. 

Secondly, It one might have an A&ion foz ſuch offences, eve- 
ry man might have the lune, therefoze ſuch offences are only to 
the King's damage in his publique Capacity of Supreme Govern- 
our, and monging none but himlelf, he map (as every man 
elſe may) diſpenſe with bis own wong, when it is abſque dam- 
no & injuria aliorum. 

And though ſuch Laws are pro bono publico in ſome ſenſe , 
they are not Laws pro bono fingulorum populi, but pro bono po- 
puli complicaci, as the Ring in big diſcretion ſhall think fit to o:. 
der them to the good of the whole. 

In this notion the eſtate of every Pater familias may be ſald to 
be pro bono Communi of his Family, which yet is but at his 
diſcretion and management of it ; and they have no intereſt 
it, but have benefit by it. ' 


O not to be diſpens d with. 


Tere are other penal Laws by Ads of Parliament, and pu- 
niſhable at the Kings Suit by ladictment oz Preſentwent ; the tran 
greſling of which is to the immediate wzong of particular per- 
fons, and foz which the Law gives them ſpecial Actions, with 
which the King cannot diſpeaſe : As be cannot licence a man to 
commit maintenance, to make a forcible entry, to carry diſtreſ- 
$8.6. C. ſcsout of the hundred, conttaty to the Statute, which yet are na 
Sear. +& 2 Þ- Mala inſe ; fog it is no Malum in ſe to maintain in a guſt cauſe, 
do enter forcibly where the entry ig lawful, to carry a diſtreſs 
farther 02 nearer ; but are mala when probibita, and non when 
permiſſa, as thep would be whre the Laws repeal'd, and were 
befoze they were made: From whence it is clear, there are mala 
prohibita by Ats oſ Parliament with which the King cannot di- 
fpenſe : And next, it follows not, that a Malum with which the 
King cannot diſpenſe, is a Malum in ſc, Winch arc the exceptions 

I took to the recelv'd Rule, out of the Cate of x 1 . 7. 


No 
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No noo obſtanre can diſpenſe in theſe Caſes, and many 2.5. 675. 
the like, foz that were to grant that a man ſhould not 7 5 
dave lawtul Actions bzought againſt him, oz be implead. 4 Cafe. 
ed at leaſt in certain Aaions, which the King cannot. 


grant. 
Fo the ſame reaſon the King cannot licence a Baker, 
Bzewer, 0z Uiaualler, to bzeak the Aſſiſe of Bzead oz Ale, , de bigo- 
a Muller to take moze Toll than the Law appoints , noz *b=s<.7- 
a Taverner to byeak the Afſiſe of Wine, noz a Butcher ta 


ſell meafled Swines fl: , oz Burrain fleſh , noz any man 
of the Statute 


Noz can he licence Butchers , Fiſhmongers, Poultrers , 
02 other ſellers of Uiauals, noz Hoſtlers to (ell Hay and 
Dats at what pzice they pleaſe, by a non obſtante of the Sta. Ser, 23 E. 3. 
tute of 23 E. 3. C. 6. and 13 K. 2. c. 8. which require that the 1.7 8 
pziſes be moderate. And it was fo teſolved and decreed in g Car. Cam, 
the Star-Chamber by opinion of all the Judges , 9 Car. 1. and dell. 


that the Juſtices of the Peace, in the reſpective Counties, were 


to aſcertain of Hay and Oats. 

pt ca a Labourer to take moze wages, nat any nee. 
Officers to take moze Fees than the Law dome, noz to bt. 28, f 
ſtrain a 


= Plough-Beaſts, where there is other di. Table of the 


fires; theſe, and multitudes of like caſes the dawa- 17 f the 
1 a Nuſance, ts his pat - Laborariis. 
And even in the Caſe of a Common Informer, who cannot 
ſue but in the King's Name, as well as bis own, when he is 
once intitled to Action, which he never is but by commencing 
Duſt, fo2 then the Aaion popular is become his pzoper Action, 
the Ling can pardon, releaſe, 02 othertwile diſcharge bis 
right in the Suit. as is fully reſolved 1 H. 7. and in many d. . 7 . 
ther Books, much leſs can he viſcharge oz pzevent the Agian of 
The Statute of 1 2 Car. 2. c. 25. upon which this Cale a. 12 Car,2-c.25 
viſcth, bath examples of penal Laws in both thole kinds. 


1, Every man is pꝛohibited to ſell Cine by retail, contrary 
the Ac, upon fozteiture of Five pounds td every offence ; 
from which offence ao third man can poſſibly derive a particular 
— woo himſelf, Coz which he can have an Action upon bis 


Py 2 2. I 
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2. Jf any man ſhould have an Aaton becauſe another ſold a 
pint of CUine without licence, every man ſhould have the like 
Action which the Law permits not. 

Abence it follows , That the offence wzongs none but 

the King , and therefoze he may, as in like Caſes, diſpenſe 
with it. 
By a ſecond Clauſe in that An, the mingling of Cline with 
ſeveral Jngredients therein mentioned, is penally pzobibited ; 
as by another Clauſe the ſale of Wine at greater pzizes than 
the da limits. 

ve that wall offend , either by unlawful mixtures , 
ſelling dearer than the Law admits, doth a particular wzong 
to the buyer, fo; which he may have his Acton; and there- 
foze the King cannot diſpenſe with either of thoſe Offen- 
ces. 


02 by 


Diſpenſations void againſt Acts of Parliament 
for maintaining Native Artificers. 


The Cafe of If Forreign Manufactures, 0] Forreign Corn, as by the fas 
Monopelies , Of 3 E. 4. c. 4 3 E. 4. c. 3- be pobibited fo; of 
pe eleventh thoſe Arrificers , and the Þugbandmen within the Kingdom , 

a Licence to one oz moze to bing them in, if general, i 
vold by the Caſe of Monopolies , notwithſtanding a Non ob- 
ſtante 


1. All penal Laws, when made, and in fozce, are equally ne- 
ceſſarp, and in things neceſſary there is no gradat ion of more or 
eſs neceſſary. 

2. Ik anp penal Laws were poſſibly leſs diſpenſable than 0. 
thers ( but upon the differences already given ) thole capitally 
penal were leſs diſpenſable than thole leſs penal; but it is not 
tog copning mon of right Alloy in imitation of the Kings 
Copn , is capitally p*oa! without licence, but it may be li- 


d. 
e If tranſpopting Wooll were Feloay , pet the King may it, 


It is capital to multiply Gold oz Silver by the Statute of 
Ck e H. 4- c. 4. but maybe d; as was done to Jobn Faceby, 
e er tempore H. 6, the Diſpenſation with a non obſtantt of that Sta- 
*— tute may be ſeen, Coke's placita Corona, f. 7 c. 20. 


i K. 7. 11. 
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If an Ad quod dawnum tflue to enquire ad quod damnum vel 
prejudicium , à licence foz a Mortwain will be: One Inquiry 
[g—— Si patria per donationem illam wagis ſolito non oneretur , 
c. Though the Retozn be, that by ſuch licence patria magis 
ſolito oneretur, pet the licence, if granted, will be good, which 
ſhews that Clauſe is foz Jnfozmation of the King, that he may 
not licence what he would not, and not foz Reſtraint, to hin- 
der him to licence what he would, Foz by Ficz-herberr the uſu · FA Nr. 
al licence now is with Et hoc abſque aliquo brevi de Ad — —— 
quod dawnam. And when the King can licence without anp 6&Lener 5. 
Crit of Ad quod dammum, he may. if he will, licence whate- 
ver the Reto ofthe Crit be. Though it be ſaid in the Caſe 
— — — the Kings — — a Condi- 
tion 07 d. - mins onto non oneretur , 
ae, the 

if the ex ali gratia, licence a Mortmain, — 
Chancelloz need not tte any Ad quod dawnum, laß the Ring , E 1.24). 
without wozds of Non obſtance, is ſuffictently appꝛis d by agk- 
ing his licence to do a thing, which at Common Law might be 
now it cannot be done without it. And that 

is all the uſe of a Non obſtance. h 

But whether in ſuch Caſes licences limited to certain quan- 
tities of the Commonities to be impozted be good (as ſome 
collec from that Caſe, as it is repozted , which appears not 
the Judgment) noz in what Caſes licences may be general, 
ought to be limited, is not now pzoperly befoze us. 

1. It Exportation, 1 ion of a Commodity, oz the ex- 
erciſe of a Trade be p generally by Parliament, andno 
cauſe expzeſſed of the Prohibicion, a licence may be granted to 

moze without limitation to Expozt oz Impozt, 0z to ex- 
the Trade: Foz by ſuch general Reſtraint the end of the 
2 —ů —— 
ers, Importers, oz T $ 


therefog lich general licences thall not be accounted Naser 
. In uch Caſes the Law implies the King may licence as well 
robo oy ihe ed neue 

gs ex U 
licence, 0 Caſe the licence requires no — to a cee- 
tainquantity. | 
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3- It is apparent , That if the exerciſe of a Trade be gene- 
rally pꝛobibited, the King's Licence muſt be without any Limita- 
tion to him that hath it, to exerciſe his Trave, as beſoze it was 
pzobibitep, elſe it is no licence at all. 

4. (here the King may diſpenſe generally he is not bound 
to it, but may limit his Diſpenſarion if he think fit. 

5. If to avoid a Monopoly his Diſpenſation upon all pro- 
h.birory Laws generally muſt by Law be limited ; his limited 
Diſpenſation may be tog greater quantities than were Im⸗ 
pozted oz Expozted befoze the Reſtraint, becauſe the quantt- 
ty in the Diſpenſation is left indefinite, and map be any quan- 
tity certain , and conſequently the end of the Keſfraint equal. 
iy fruſtrated, and the Monopoly as cffeaual as if the Licence 
had been general, though it be limited. 

6. Ia Commodity be pꝛohibited to be Erpozted oz Impozt- 
» becauſe too greatquantities of it ts carrted out, 02 bought 
in, the Licences ought to be limited to anſwer the end of the 


. If Impoztation of a Commodity be pzobibited, to main- 
the Native Artificers of that Commodity in the King- 
with livelyhood , and fo of Expoztation, no Licence, 
I 
Merchandiſe ; fog both of then may equally 

of the Ac in the ſuppozt of the Native Artificers fo? 
reaſon, but ſucd a Licence 
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any Limitatton) is a Mo- 
is as mach perhaps by implication, ag ts ſap 
Licence with a Limitation is no Monopoly, quod 


: 


£ 
3 


: 
: 
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1. Firft, That the nature of the offence is ſuch as map be dt. 
ſ(pers'd with, ſeems clear in reaſon of Law, and by conſtant pza- 
Rice of licencing particular perſons. 

2. Where the King can diſpenſe with particular perſons , be 
in ſuch places, as he thinks fit. 

An Ad of Parliament, which generally pzohibits a thing upon 
penalty which is popular, oz only given to the King, map be in- 
convenient ta divers particular perſons, in ct ſpeũ of perſon, place, 
time, &c, Foz this cauſe the Law hath given power to the 
Ring to diſpenſe with particular perſons. 

But that Caſe touches not upon any inconventence from the 
largeneſs of the Kings diſpenſation, in reſpec of perſons , 
place, oz time. which the Law leaves indefinite to the pleaſure 
of the King, as the remedy of inconveniences to perſons and 
places by the penal Laws, ſome of which may be very incon- 
venient to many particular perſons, and to many trading 
Towns, others but to few perſons oz places, and the re- 
medy by Diſpenſation accoppingly muſt ſometimes be to 
great numbers of perſons and places, and ſometimes to few» 


er. 

If the wildome of the Parliament hath made an A to te-. 
ſcrain pro bono publico, the Impoztation of Fozreign Banu- 
facures, that the Subjects of the Realm may apply them- 
ſelves to the making of the ſald Panufaqures fo2 their ſup- 
pozt and livelyhood, to grant to one 03 moze the Impoztation 
of ſuch Panufacure (without any limitation) non obſtance, the 


ſaid Aa is a Monopoly, and vold. 
3- Jt is admitted a Corporation is capable of a Diſpenſation; 


diſpenſe with a Corporation of Merchants, oz with a 
e, not to pay Cuſtome to ſome Commodity, ag 
particular perſons. 

to end the Queſtioo; Fox if the offence 
may be dilpens'd with, and a Corporation 
of a Diſpenſation, the King's not knowing 
02 numbers ( which is the pzetended reaſon ) will 
avold the Diſpenſation in the pzeſent Caſe of the Vine- 
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Fo by the ſame reaſon diſpenſations to Cozpozations , and 
their Succeſſozs , would be void in all Cales, as well as in 
this ; fo thetr perſons and numbers muſt be x equally unknown 
to the King, in Caſe, as in the pzeſent Ca 

That a may be granted to a — Cop pazate 
02 Aggregate, as well as to pzivate Suarez de Legibus, 

which Mr. Atto ney cited in this Cale, and i in truth a mot 
learned Wozk, is very erpzeſs. 
n Diſpenſatio autem per ſe primo verſari poteſt circa perſonam 
Legibus1.6, privatam. quis ſolum eſt particulatis exceptio a Communi Lege po- 
c.12.f.416. reſtetiam ſerri circa commun tatem aliquam que fit pars mejoris 
communitatis, ſicut uni Religioni, Ecclefiz aut Civitati conceditur 
privilegium, per quod excipitur a Lege Communi. Poreſt etiam 
| roti communitat i pro uno Adu, vel procerto tempore per 
modum ſuſpenſiomis. This laſt muſt be underſtood where the 
Diſpenſator is the intire Law-maker. 
—— Diſpenſat ions are as frequently granted bp 
the Pope, from the uſe of Diſpenſations was pyincipaily 
derived to us, to Bodies Corporare, that is, to religions Orders, 
Leerrius Che- AS to patbate perſons, as is apparent in the Bullaries, if anp 
rubinus bis will conſult them ; but J fozbear citing them, becauſe they are 
Fozreign Authozities. 
ati. E-3- licens d the Cirizens of Waterford in Ireland, their Þeirs 
1 H.5..2,3- and Ducceſſozs,to carry | 


thep pleaſed beyond the 

ties by AR of Parliamenc , to bzing them to the 
Judges twice aſlembled 2 R. 3. & H. 7. made no 

the Kings 17 I —_—_ 
of Henry the Suxrk's time had enaced the byinging of f riſh 
chandiſe to the Staple at Calice. 

The king may licence an Aggregate Body Corporate, and theit 
to damm up an ancient Current of the Dea thzough 
their Land foz carriage by water to a All, and that ſuch pat - 
(age andcarriogeſhail be by a new Current — 
by a Writ of Ad quod damnum iu the R _ 
of the Prior and Covent of Chriſt-Church in 
which is a Body Corporate. 

The like licence be to ſuch Body e, and theilt 
na ater-courſe of a Well th ule of that 

as by like tit of Ad quod damaum appears in 
—— the Prior and Covent of K. (o; dibrtting ſuch a Wa- 
tet · oourſe li the ule of their Þoule, 
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And by another Itke Crit, in the Caſe of the Fraternity of Regif.f.255. » 
Fryers Minors, tog diverting of a Water-courſe, oz part of it, to 
ſervethe Boule of the Fraternity. 
And ſo a Licence map be to aCorporation to ſtop up aHigh-way 
though their Land, a moze commodious being by them ſet 
out in place of it, as is common in the Caſes of particular 


ns. 
And in all thele Caſes, the benefit of the Licence is to eve- 
— perſon of the Corporation, moꝑt than to the Body 
olittque. 
And theſe are not Licences where the Kiog hath an Inbert- 
tance, unlels all High ways and Water-courſes be accounted the 
grant 


Kings Inheritance. 

like Diſpenſation 02 Exewption the King may 
Corporation that they (hall be Toll-free, which extends to everp 
man, and not to the Corporation only in thetr Cowozate Ca 


And aDiſpenſation and Exewption differ in ſound only; tas a 
Diſpenſatioo is pzoperly to lictnce a perſon to do a thing which 
E can do, but is by a Law penally prohibited from doing 


An Exemption is pzoperly to licence a man, 02 men, not to do 
a thing which they are perally by a Law pzeceptedto do. 
Edward the Third granted to the Bailifis, Mayor, and Burgeſſes , 4, C 


which otherwiſe by the Law they muſt have done : And the like 
we meet with daily to other Towns in the Circuits. 

Now it it ſhall be cad, That High-ways, the Water ſtreams, 
Tolls of Markets, Fines of Jurors, and the like, are the Kings In- 
hericance as well as his Cuſtomes are; and therefoze the King, 
as to them, map diſpenſe with Corporations, Then 

It is clear, penal Laws (the beach of which enables no 
man to an Acton foz his damage thereby) and the fozfeiture any 
puniſhment fox breaking them are much moze the Kings Inheri- 


rINCE, 


Z 3 There- 
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Therefoze, cx concello, the Ring may diſpenſe with Corpora- 
tions as to them. 
2. The King cannot diſpenſe in any Caſe, but with his own 


nichol!sC. Right. and nat with the Right of any other. And every Right 


of the Crown is its Inheritance oz Inteteſt: Theretoze where 
the Ring can diſpenſe at all, he bath an laberirance 0} laterel?, 
and conſequently where he can diſpenſe at all, he may diſpenſe 
to a Corporation. 

If the Laws of 7 E 6. and 12 Car. 2. had been penn d 
thugs, Every man that ſells Wine contrary to this Ad, ſhall pay 
the King Two pence for every pint ſo ſold ; this Two pence had 
been a Duty and Inheritance to the King, as bis Cuſtomes 
are, without difference; and as the Duty of Six pence lately 
was upon every quart of French Wine retail'y. Mb then , 
the greater 02 leſs the Duty be, alters not the naumt of the 
King's Iuheritance in the Dutp. 

refoge if the Ads had been, That every ſeller ot Wine, 
contrarp tothe Act, ſhould pay the Ring Five pounds fog cutty 
pint (old, there Five pounds had equally been the King s Duty 
and Inheritance, as the Two pence befoze;, and there had been 
no reſtraint toſell, but what was made by payment of ſo great 
a Duty to the King? | 

Secondly,The Ads (0 penn d had equally hindzed the ſelling 
of Cline, as now they do by wozds, (ale upon foz- 
feiture of Five pounds; fot in both the payment of Five 
pounds, whether by Fozfeiture oz Duty, is that which only pze- 
vents the (eiling. 
Therefoze the Laws were the ſame in effect,either way penn'd; 
and conſequently the Fozfeiture of Five pounds given, as the 
Aas ſtand penn d, is equally the King's Inhericance, as if it had 
been gien by wap of Duty. 


In the next place I will hew what Diſpenſations oz Licences 
are, as Jconcelve, unqueſtionably good to Corporations, and 


their Succeſſozs. | 

1. A Licence to purchaſe in Mortmain, which none can habe 
but a Corporation o ſingle Body Politique. 

2. Licence to make a Fark, Chaſe , g Warren in 
their own Sound, which the Law pzohlbits to be done 
without licence. 


3. 
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3. A Licence to convert ſome quantity of their anctent Ara- 
ble Land into Paſture, which was pxobibitcd by the As of 
4 H. 7. 5 Eliz. and divers other Laws, moſt of which were 4 #.5.c.1. 
repeard in 24 Jac. which is not material. as to the Queſtion 
in hand. And that is an Offence alſo at the Commo w. and 
JI remember it pzoceeded againſt as ſuch, tempore Ca... in the 
— 2 after the Repeal of moſt of the Statutes pzoht- 

iting it. 

4. A Licence to convert part of their Mood land into Ara- 
ble, contrary to the Statute of 35 H. 8. and contrary aiſo to 35 #.3<.1% 
the Common Law. 

I have a Note of a Charter of King John, to an Abbor and 
bis Covent, by which they had Licence, Nemora ſua perrinentia 
Domui ſuz redigere in culturam. 

5. ¶ Licence to erect ſome Cottages upon their Caſte, oz other 
Lands, contrary to the Statute of 31 Eliz. c. 7. 31 El. c. 9. 

6. A Licence to ered a Fair og Market. 

7. A Licence to an Abbot and his Covent, to appropriate a pi. Com. 
Rectory. | Grendons C. 

In all theſe Cales the R ing hath no knowledge of the perſons 
themlelves, oz of their number, towhom he grants his Licence 
02 Diſpenlation  Theretfoze that can be no reaſon to avoid the 
Charter of the Corporation of Vintners. 

A Diſpenſation or Licence properly paſſeth no Intereſt , nor al- 
ters or transfers Property in any thing, but only makes an AQtion 
lawful, which without it had been unlawful. As a Licence to go 
beyond the Seas, to hunt in a mans Park , to come into his 
bHouſe, att only Antons, which without Licence,had been un- 
lawful. 

But a Licence to hunt in a mans Park, and carry away the 
Deer kill'd to his own uſe; to cut down a Tree in a mans 
G1ound, and to carry it away the nert day after to his own 
uſe, are Licences as to the Ads of Hunting and cutting down the 
Tree; hut as tothe carrying away of the Deer kill d, and Tree 
cut down, they are Graners, 

So to licence a man to cat mp meat,o? to fire the wood in my 
Chimney to warm him by, as to the anions of cating, firting 
my wood and warming him, they are Licences ; but it is conſe- 
quent neceſſarily tothoſe Ad ions that my Pꝛopetty be deſtroyed 
in the weat eaten, and in the wood burnt, ſo as in ſome Caſes by 
conſequen' and not direfly, and as its effi, a Diſpenſation oz 
Licence may deſtroy and alter Property. 


Z 3 2 Tio, 
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Trin. 2 Jac. 
Co the Preſidents of Wright verſus Horton, & alios. 
Ot Norris verſus Maſon, Trio. 2 Jac. Both which were the 
me Caſes with the pzeſent, upon the Leiters Patents of Queen 
lizabeth, the Ninth of her Reign , to the Vintuers of Lon- 


don. ; | 
Of Young verſus Wright, Mich, 12 Car. 2. 


No Anſwer hath been given, but that which fs none, vir. 
That the two firſt judgwenis were without Argument, which 10 
not efſential to a judgment; and Judgmenes are frequently gt- 
ven when the Cauſe is conteib d clear (as it ſeems theſe were 
concetv'd ) if there were no Argument, which is but a Non 
liquet. 

"The Anſwer to the laſt Preſident is, That the Judgmene upon 
the Roll is tozn off, That ſome of the Judges are itving who 
gave the Judgment, and many moze who know it to have been 


given. 
Other Preſidents of Licences to Corpo- 


rations. 


6 H. 8. . 
A Special Licence to the Fraternity OF Corviſors, Londen, to 
exerciſe their Callings, notwithſtanding a penal Statute to the con 
trary, 1 R. 3. 


1 E. 6. 4. 
Inhabitantibus in Cow. Nerf. & Civicat.Norwic-authoritat. barga- 
ni rare pro Lanis , non obſtante Statuto 37 H. 8. 


2E. 6. 3. 

Mercatoribus de Fenice Licenc. Special. emere in aliquo Com. hu- 
jus regni Ag. 300 Saccas Lanarum, ac illas operate, & fic ope- 
rat, in partes axteras, & tranſmarinas carriare abſque impedimenco, 
non obſtante Statur. 4 H. 7. 


7E. 6.6. 
Mercatoribus tranſeuntibus Licenc. aſportare pecun. contra for- 
mam Statuti. 


1E. 


„ 
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1 E. 6. 7. 
Tohanni Gale Mil. Licenc. pro omnibus ſuis ſervis ſagittare in 
vibrell. aon obſtante AR, Parliament. Conſ. The. Com. Seath. 


2R.3. 1. 
A Proclamation diſpenſing with a penal Statute touching Cloth- 
making, 1 R. 3. 
9 Eliz. 3. 
Henri Campion & a. Brafiator, de Lond, & Neft. licenc, retinere 
alicnos in ſervitiis ſuis. 
27 H. 8. 2. 
Major. Civitat, Heref. Licenc. perquirere terram ad Annuum 
valorem 40 Marcarum, non obſtante Statuto. 


36 Eliz. 3. 
Ballivis, &c. de Tarweuth, magna Licenc. tranſportare 40008 
quarter, frument. & gran. infra 10 Ann. 


26 Eliz. 7. 
Preſident. &c. Mercatorum — & Portugal. infra Civitat, 
Ceftr. Licenc. tragſportare 10000 Dickers of Leather per 12 Ann. 


w M. 2. 
Mercatoribus de le Stillyeard, Licence for three years to Export 
any manner of Woollen Cloth, at 6 J. and under, unrowed , un- 
barbed, and unſhorn, without forfeiture, 


1M, 11. 
Mercatoribus periclitan. a Licence to tranſport all manner of 
Woollen Cloth, non obſtante Stat. 
Roberts Heming & alios, Licence to ſell Faggots within Lenden 
and Weſtminſter, non obſtante Stat. 


2 Jac. 22. 
A Licence to the Gun-makers of Londos to tranſport Guns. 


4 Eliz. 3. 

A Licence to the Mayor, &c. of Eriftell, that they may lade 
and unlade their Ships, &c. of their Goods, and lay the ſame 
on Land, and from Land to tranſport them, Non obſtante 
Statut. 


6 Eliz. 


— 
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6 Eliz. 11. 


Mercator ibus Periclitan. Licence to tranſport their Merchan- 
diſes in ſtrange Ships, Non obſtante Statut. 


5 Car. i. 


Mercatoribus de le EA · ladies, Licence to tranſport 10000 |. 
in Engliſh Gold, 


Objections againſt the Patent ꝙ Fac. 


obi That by this Patent every Freeman of London, and of the 
Corporation of Vineners , which freedom the City and Corpora- 
tion gives to whom they pleaſe, is diſpens'd with, So in effca 
the City of London and Corporation of Vineners gibe Diſpenſati- 
The Caſe of on tu (ell (Wine, which by Law none but the Ring can grant, 
penal 4% as is reſolved in the Seventh Re port. 
Anſw.i The King Incozpozates a Town by name of Mayor and Bur. 
geſſes, with power to the Burgeſſes annually to chooſe a New 
Brook Com- Mayor, and grants that every Mayor, at the end of his Major- 
miſſion, n. 3. alty, Ude a juſtice of the Peace in that Corporation It is no 
Inference, becauſe the Burgeſſes elec the Mayors, that therefoze 
they make Juſtices of Peace, foz they are made fo by the King 
Great Seal, and not by them. The Caſe is in Brook, Title Com- 
miſſion, N. 8. 

No! is that Caſe of penal Laws fo generally true perhaps , if 
not underſtood where the King governs in perſon, and nor by his 
Lieutenant, ag in Ireland, oz by Governours, as in the Plantati- 
ons of the Weſtern Iſlands. 

The City of London grants Diſpenſations in this Caſe, no 
moze than the Burgeſſes make Juſtices of the Peace in the o. 


Obj. 2. Another Objection made, is, That the King cannot diſpenſe 
with a man to buy an Office contrary to the penal Statute of 
5 E.6. no with one Simoniacally pzefented to hold the Living , 
noz with any of the Þouſe of Commons not to take the Oath of 
Allegiance, accozding to the Statute 7 Jac. c. 6. noz to Sue in 
the admiralry fo a Contract on the Land, contrary to the 
Statute 2 H. 4. 


Firff, 


Ek dward Themas vert. " 
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Firſt, It is againſt the known pꝛaciſe unce the Statute of Anſv. «. 
E 6. That the King cannot diſpenſe fo; (ſelling of Cine, fo; 
that Objection reaches to Diſpenſations with ungle Ferſons ag 
well as Corporations. 

2. The reaſon why the King cannot diſpenſe in the Cales of Ang. 2 
buping Offices and Simontacal Pzeſentations , is becauſe the 
perſons were made incapable to hold them ; and a perſon inca- 
pable is as a dead perſon, aud no perſon at all as to that 
wherein he is incapable : Foz perſons entred in Religion , 
and dead in Law, were not to all purpoſes dead, but to ſuch 
wherein they were incapable to take 02 give. 

3- A Member of the Þoule of Commons is by 7 Jac. perſo- Auſw. 3. 
na inhabils, and not to be permitted to enter the Pouſe befoze 
the Oath taken. A particular Acton is given by 2 H. 4. fo 
luch Suit in the Admiralty, and ſuch Licence gives the Admi- 
ralty a Juriſdiction againſt Law, 4 & 5 P. M. Dyer 139. Domingo 
Belacta's Caſe. 

A third Objeftion was , That this general Diſpenſation an- Obj. 3. 
ſwers not the end and intention of the da of 7 E. 6.but ſeems 


ould be with great reftraiut 


85 
5 


ſo loofly as every man might (ell it. And ſince it 

that the At of 7 E. 6. reſtrains not the King's power to licence 
ſelung Mine C which perhaps was moze a Queſtion than this 
in hand) it is clear the King may licence, as if the Aa had 
abſolutely ſelling Mme, and left it to the Ki 
-/ om as he thought fit, not abzogating the Law. And 


(o, 
The end of the Ad being only that every man ſhould not Anſw. 2. 
Wine that would, as they might when the Act was made, 
and — 4 to reſtrain convenient numbers to (ell foz the King 


To the Corporation of Vintners, men bꝛed up in the Trade, Anfiv. 3. 
and ſerving Appzentihips in it. 


am 


—_— - — 
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Taviors of 
Ipſwich C. 
Report 11, 


Obj. 4+ 


Anſw. 1. 


Obj. 5. 


and that ſuch ſhould be licenc'd without reftraint is mol 
agreeable to the Laws of the Kingdom , which permits not per- 


'fons, who had ſerved Seven years to have a wap of lively. 


hood, to be hindzed from exerciſing their Trades in any Town 
02 part of the Kingdom, as was reſolved in the Taylors of Ipſ- 
ch Cale, in the Eleventh Report. And therefoze the King had 
well complyed with the ends of the Law, had he licenced ſuch to 
{*11 in any part of the Kingdom, which he did not, but confined 
them to ug. 

It hath been (aid to the Cale of Licences to Corporations foz 
purchaſing in Mortmaim, 

That the Laws againſt Mortmain are not penal, becauſe 
they map be diſpens'd with without a Non obſtante, and ſo can- 
not penal Laws be. 

It is durus ſermo that thole Laws are not penal which give the 
fozfeiture of the Land. 

2. By the Statute of r H. 4. c. 6. and 4H.4.c.4. the 
King is reſtrained in ſome Cales from granting as he might at 
the Common Law. 

Therefoze without a Non obſtante of thoſe Laws, it cannot 
appear that the King would have granted it if he had been ap- 
pets d of thoſe reſtraining Laws: Therefoze a Non obſtante in 
uch Caſe is requiſite. But when a man might, by the Common 
Law, purchaſe without licence, as in the Caſe of Moremaio, be- 
loge the prohibiring Statutes, og might Expozt o Impozt a 
pzohibited Commodity befoze reſtraint by Statute, a Licence ex 
ſpecialia gratia is ſufficient without a Non obſtante : Fox by pe- 
titioning foz a Licence, the King is ſuffictently inłoꝝmed the Law 
permits not the thing without a Licence which is all the uſe of 
a Non obſtante). This enough appears by the Caſe in Dyer 
269. where a Licence, ex ſpeciali gratia, is good with. 
out iſſuing any Ad quod damnum in the Caſe of Mort- 
main. a 
3. The Crit of Ad quod danmum in that Caſe, which 
— 8 infozms the King better than a Non chſtante 
wou 

Next. it hath been ſaid in the Caſe of Mortmain, the King 
diſpenſeth only with his sun Right, and concludes not the 
mean 


Lozds. 
It is true, ton the King in no caſe can dif; but 
own Right, and not with anothers. * with bis 


An- 
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by Obj. 6. 


ling of (Wine contrary to the Statute of 7 E. 6. c. but that 
was as hath been ſaid, 


Becauſe thoſe Merchants were to pay Cuſtowe to the 
which was his ——— 
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t paid in Ireland befoze 
the Goods bzought to the Staple, was no cauſe foz di- 
ſpenſing with the Corporation of Waterford foz not bzinging 
their Merchandiſe to the Staple, accozding to the penal 
Laws fo; that purpoſe. The Licence of Edward the Third, 
pleaded by the men of Waterford, wag perhaps after the 
Statute of 27 E. 3. when they were not to pay their Cu- 
ſtomes at the Staple ; but however, the Licences them 
pleaded, 1 H. 7. by Henry the Sixth, and Edward the Fourth, 
were long after they were to pay their Cuſtomes in Ireland, 
and not at the Staple. 

I muſt ſay as my Bzother Atkins obſerved befoze, That in 
this Caſe the [Plaintiffs Council argue againſt the Kings Preroga- 
tive, fo} the extent of his Prerogative ig the extent of his Power, 
andthe extent of his Power is to do whathe hath wil! to do,accozv- 
ing to that, ut ſumme poteſtatis Regis eſt poſſe quantum velit fic 
magnitudinis eſt velle quantum poteſt : if therefoze the King have a 
will to diſpenſe with —— it (eemsK. James had 22 

a d ale, 


Edward Thomas ver, 
Thomas Sorrel. 


Caſe, when the Patent was granted, but by Law cannot, bis 
Power, and conſequently big Prerogative , is lels than if be 
could. 

1. Malum prohibirum is that which is pzobtbited per le Sta- 
tute : Ferle Statute is not intended only an Ad of Parliamenc, 
but any obliging Law oz Coaſtitution, as appears by the Cate: 
Foz it is ſald, The King may diſpenſe with a Baſtard to take 
Holy Orders, or with a Clerk to have two Benefices, with cure; 
which were mala probibira by the Canon Law, and by the Coun- 
cil of Lateran, not by AR of Parliament. 


2. Many things are (aid to be prohibited by the Common 
Law , and indeed moſt things ſo probibited were pzimarily 
prohibited by Parliament, oz by a Power equivalent to it 
in making Laws , which is the ſame , but are (ad to be pro- 
hibiced by the Common Law , becauſe the Oziginal of the 
Conſticution o; prohibiring Law is not to be found of Record, 
but is beyond memozy, and the Law known only from ma- 
aical pzoceeding and ulage in Courts of Juſtice, as may ap- 
pear by many Laws made in the time of the Saxon Kings , 
of William che Firſt , and Henry the Firſt, pet extant in Hi- 
ſtory , which are now received as Common Law. ©o if by 
accident the Records of all Ads of Parliament now ertant , 
none of which is elder than 9 H. 3- (but new Laws were 
as frequent befoze as ſince) ſhould be deſtroped by fire, 02 
other calualty, the memozials of pzoceeding upon them founy 
by the Records in Judicial proceeding, would upon like reaſon 
be accounted Common Law by Poſteriry, 


3- Publique Nuſances are not mala in ſe, but mala politics 
& introducta, though in fome paſſages of Coke's Polthuma's 
they are termed mala in ſe, becaule probitired at Common 
Law , which holds not to the reaſons befoze given: Foz 
itberty of High-ways ftrangers have not in Fotreign Ter- 
ritozies , but by permiſſion , therefoze not efſential to Dom- 
nion, becauſe it may be lawfully prohibited. 2. Liberty 
of the High-ways ig prohibited us in the nighr , by the 
Statute of Wincheſter, in ſome (raſons of the year , and in 
times of warr , and fo; appzehenſion of Thieves in time of 
Peace, ac. The Aſſiſe of Bread and Ale ts confiſtuted by Statute, 
and may be taken away. Foreſtalling le Marker and ng 
bath itke inftitution;the firft was probit ted byArhelſtans Laws and 
William the Firſt's, and map be permitted by a Law;the ſecond is 
allowed 
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allowed by the late Laws when Cozn is at a certain low low poker, 
querethe Law tempore Car, 2. the pulling down of Bridges 
wholly, 02 placing them in other places, map be done by a Law; 
and what map be, og not be, by a Law, is no malum in ſe, moge 


than any other prohibitum by a Law is, 


1 iven by te Arie of the Judges in the 
ä wil Capias. 
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In a forme- 


gon in ibe 
Reverter. 


The Writ 


The Count. 


Mich. 25 Car. II. C. B. Rot. 253. 


Jubn Bole Eſquire, and Elizabeth his wife, and obn Eh 
Gent. and Sarab his wife, Demandants, againſt 
Anne Horton Widow, Tenant of 


Ne Meſſuage, Thirty Acres of Land, Fifteen Acres of Mea- 
() dow, Twenty Acres of Paſture, and of the third part of 
One Meſſuage, One hundred and forty Acres of Land, Four and 
forty Acres of Meadow, Eighty three Acres of Paſture with the 
Appurtenances in Tickbill and Wellingly, which William Veſcy 
Gent, Gzand father of the (aid Eliziberh and Sarah, whoſe Co- 
heirs they are, gave to John Veſcy, during the life of the ſat 
John, and after the deceaſe of the ſaid John, to the heirs males 
of the body of the (aſd John begotten, and foz default of ſuch 
iſue to Robert Veſcy, and the heirs males of his body begotten, 
and foz default of ſuch iſſue to William Veſcy , ſon of the (aid 
William the Gzandfather, and to the heirs males of his body 
begotten, and fog default of ſuch iMue to Matthew Veſcy, and 
the heirs males of his body begotten : And which, after the 
death of the ſald John, Robert, William the Son, and Matthew 
to the (aid Elizaberh and Sarah, Coſins and Cohetrs of the (aid 
William the Szandfather, that i to ſay Dau and Co- 
df the ſald John, Son and Heir of the fatd William the 
Gzandfather, ought to revert by fozm of the ſald gift, fo2 that 
the (aſd John, Robert, William the Son, and Matthew, are dead, 
without heirs males of their bodics lawfully begotten : Then 
counts that 

William the Szandfather was (cis'd of the Pꝛemiſſes in de⸗ 
mand in his Demelne, as of Fee, and held the ſame in Soccage 
of the late King Charles, as of his honour of Tickhil! in the 
ſaid County, in free Soccage by fealty only, and ſo ſels'd the 
Eight and twentieth day of November, 1628, at Tickbill afoe- 
laid, made his lad CUilI in waiting, and thereby deviſed the 
ſaid Lands to the ſaid John Veſcy fog life, and after to the heirs 
males of his body begotten : And fo2 default of ſuch iſſue, to 
Robert Veſcy, and the heirs males of his body and fo? default 
of 
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of (uch iſluc, to William Veſcy the Son, and the heirs males of 
his body z and foz default of ſuch (ſue, to Matthew Veſcy, and 
the heirs males of his body; and after the Six and twentieth of 
December, 1628. at Tickhill afozeſatd, dted ſo ſets'd. And the 
ſaid Jobo, after his death entred, and was ſefs'd by fozce of the 
ſaid gift, and died fo ſeis'd without Heir male of his bo- 
dy. 

After the death of John, Robert entred by vVertug of his ſaid 

Remainder, and was ſeis'd accozvingly, and ſo ſefs'y, died 
without heir male of his body , after whoſe death William en- 
tred by vertue of his ſaid Remainder, and was (eis d accozv- 
ingly; and he being ſo ſris d, Matthew died without heir male 
of his body, and after the (aſd William dfed (eis d of the pze- 
miſſes without heit male of his body: After the death of which 
William the Son, (og that he died without heir male of his bo- 
dp begotten, the right of the reverts to the (aſd 
Elizabeth aud Sarah, who , to with thetr ſald 
demand as Coſens and Coheirs of the ſaſh William the Gzand- 
father, that is to ſay, Daughters and Coheirs of the ſatd John, 
Son and ÞHetr of the ald William the Gzandfather, and which 
after the death of the ſald John, Robert, William, and Matthew, 
fo that they died withvut any heit male of their bodies, ought 
to revert to them. 

The Tenant Anne foz Plea ſafſth , That the ſald William , The Barr. 
whoſe Coſens and Coheirs the ſaid Elizabeth and Sarah are, bp 
bis Deed vated the Seventh of November, 1655. in comifideratt- 
on of a marriage to be ſolemntzed between him and Anne the 
now Tenant, then by the name of Anne Hewerr, and of 12001. 
marriage Poztion , and foz a Joynture foz the (aſd Anne, 
and in Ccatisfanion of all Dower , the might claim out of 
bis Lands, And fo} ſetling the (aſd Lands upon the ue 
and heſrs of the ſaid Williaw, to be begotten of het the (aſd 
Anne 

Infeoffed James Lane and John Lane Gentlemen, of the ſaſh 
PDiemiſles. Habendum to them, their hetrs and aſſigns fo} ever, 
To the uſe of the lad William Veſcy the Feoffer and his aſſigns, 
fo; term of his life, without impeachment of Caſte, and after 
ts the uſe of the ſald Anne the Tenant (it the Barriage ſuc- 
tetded between them) fox term of her life tog her Joynture, 
and after her deceaſe to the uſe of the heirs males of his body 
on her body begotten fozever ; and ko want of (uch iſlue to the 
uſe of the heirs females of him the ald William Veſcy upon 
her body begotten; and toz want of ſuch iſlue, to the uſe = - - 

right 
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The Replica- 
tion. 


The Reoyt- 


right beirs of him the ald Williaw Veſcy ; And bound him and 
dis heirs to warrant the premiſſes as afozceſaid, to the ſald Fcol- 
fees and their Heirs, to the uſes afozelaid. 

By vertue whereof, and of the Srarure of Uſes, the fatd W. 
liam was ſeis d fo; term of his lite. with the Acmaindet over as 
afozeſaiy: And after the (aſd marriage was had and ſolemntzea 
between him and the Tenant Anne. 

That Williaw died ſo ſeis d without any iſſue of His body, ard 
Anne (urviv'd him, and entred, and by vertue of the (aid Feoff- 
ment and the Statute of Uſes, is leis d tn her Oemelne as of Free- 
hold fo2 term of her life. 

And that the ſaid warranty of the ſald William deſtended from 
bim to the (aid Elizabeth and Sarah, as Coſins and Cobhetrs of 
the ſaid William the Son, that is to lay, Daughters and 
Coheirs of John Veſcy, Bother and Heir of the (aid William 
the Son, and demands Judgment if againſt the ſato Warranty 
the Demandants ſhall be received to demand, and avers her 
ſelf, and Anhe Hewe.c named in the Feoffment, to be the ſame 


perſon. 

The Demandants reply, and confeſs the Feoffment to uſes of 
William, as is pleaded in Barr to Lane and Lane, and thetr 
heirs, with warranty: But further ſap, That the ſaid Wi lam 
Veſcy the Son, after, that is the Four and ewenrtieth of Dect m- 
ber, 14 Car, 2. at Tickhil! afozeſaid, died without any iſſue of 
bis body, which they are readp to aver, and demand Judgment 
if they hall be barred of their Anton againft the ſatd Anue by 
the ſaid Feoffment and warranty. 

Anne the Tenant rejopns that the Replication is inſufficient, 
and demurs thereupon. 

The matter of the Replication is all (et fozth in the Defen- 
vants Plea in Barr, but only the time of Williaw Veſcy's 
death, which not material, upon which the Deman- 
dants 
tinent 


—_ to have dit mur d, and not to have replyed tmper- 
p. 
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The Caſe upon the Pleading. 


William Veſcy (eis d of the Land in queſtion in bis Demeſne, 
as of Fee, held of Ring Charles the Firſt, in free Soccage,as 
of big Honour of Tickhill, by big laſt Will and Teſtament de- 
vis d the ſame to Jobo Veſcy bis eldeſt Son. and the heirs 


befault of uch to William 
bis Son, and the heirs males of his body; and foz 
of ſuch to Matthew Veſcy, and the heirs males of 
and dien. Then Jobn entred, and died ſeis d without 
male, leaving two daughters, Elizabeth and Sarah , now De- 
mandants, together with their Þugbands. 

After bis death Robert entred , and died (elg'd , without (ſue 


malt. 

Then William entred, and was leis d, and Matthew , in the 
life of William, died without Cue male, 

William, by bis Deed lndented in Conſideration of an intend- 
ed marriage with Anne the now Tenant, and foz other Conſide- 
rations, infeoffed James Lane and John Lane, Habendam to 
and their Þeirs, to the uſe of William the Feoffoz, fog 
bis life, and after to the ule of Anne Hewer , now the 
fox ber life ; then to the uſe of the heirs males of big 
on her begotten ; and (oz default of Cuch, to 
beirs females of his body on her begotten ; and 
ſuch, to the uſe of his right Heirs: And 
Heirs to warrant to the (aid Feoffees and thetr 

William, bp vertue of the (aid Feoffment, and of the Statute 
of Uſes, was poſſeſſed, and after he married the now Tenant, 
— died (eis d, as of bis Freehold, without any iſſue of his 

dy. 

After his death, Anne his wife, now Tenant, by vertue of 
i Feoffment and Statute of Uſes , entred and was po- 
d. 

Againſt whom, Elizabeth and Sarah, Daughters and Cobeirs 
of John Veſcy, and Cofins and Coheirs of William the Dedt- 
(01, being their Formedos in the Reverter, | 


Aone 
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Anne, the Tenant in poſſeſſion, would rebutt and barr them 
by the ſald warranty of William Veſcy the Son, whole Coſing 
and Coheits they are (videlicer) the Daughters and Coheirs 
of John, eldeſt Bzother of the ſaty William, 


And whether the (aid Anne, Tenant by the laid Feoſſment and 
| Sracure of Uſes, can reburr them by the (aid warranty , is the ge 
| neral Queſtion ? 

Foz Reſolution of which J muſt make theſe previous 


Queſtions. 

The firſt is, It befoze the Statute of 27 H. 8. to Ules,Te- 
nant in tayl dad made a Feoffment in Fee to ules with war- 
ranty to the Feoffees and their Peirs, ſuch Feoffces, in a Forme- 
don in the Reverter, bzought againſt them by the Þeirs of the 
Donoz, could have rebutted and barr'd them by the warranty of 
the Tenant intapl x 

Fox if the Feoffees to uſe in ſuch caſe could not habe barr'd 
the Þetrs of the Donoz befoze the Statute by the warranty, it is 
evident the Ceſtuy que uſe, (Ince the Statute, cannot barr them; 

fo he can have no moe power ſince the Scaruce, than the Feof- 
fees to uſe had befoze the Statute by the warran'y. 

I put the Cale befoze the Statute, foz clearne(s ſake only; foz 
| though fince the Statute there are Feoffees to uſe as befoze, 
| pet no queſtion can be made upon their rebutrer by a war- 

ranty , becauſe the Eſtate is out of them by the Statute ag ſoon 
as it is in them. 

And as to this, the Cale in effec is no moze than , CUbetber 
the warranty of Tenant in tay! (which muſt be admitted to be a 
Collateral warranty) deſcending upon the Donoz , 02 bis Þetrs, 
will bart him oz them of the Keverſion. 

The ſecond Queſtion I make , admitting the Hetrs of the 
Dona to be barr'd by the warranty of Tenant in ray! , Beſcend, 
ing upon them, is, Whether attet the Statute of Les, the Ceſtuy 
que uſe can have any benefit of the warranty granted to the Fe- 
offees to uſe, either by wap of Voucher oz Rebutter? Becauſe 
the Ceſtuy que uſe is not in poſſeſſion in the per by the Feoffees, 
but by the Statute of Uſes. 

The third Queſtion is, admitting generally that the Ceſtuy 
que uſe (hall have benefit of the warranty made to the Feoffees 
to ule, (Uhether pet in this Cale, Anne the Tenant being a Ce- 
ſtuy que uſe , ſhall have benefit of the warranty made to the Fe- 
offees ? Becauſe neither William, the firſt Ceſtuy que uſe,noz his 
Heir, the laſt Ceſtuy que uſe, in the Caſe could, noz can 
dave any benefit of this warranty , becauſe Wil ans, the — 

eſtuy 
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Ceſtuy que uſe, noz bis Petr. could not, noz can warrant to 
2 3 but as to Wilkam and his Heirs, the warranty ii clear- 
exting, 


The Argument. 


And as to the firſt Queſtion, J conceive the Law to be that 
the warranty of William, the Tenant in tayl, de upon 
Elizabeth and Sarah the Demanvants, his Heirs at Law, is no 
barr in the Formedon in Reverrer bzought by them, as 
to William thetr Gzandfather, the Donor, though it be a Colla- 
teral warranty. 

J know it is the perſwaſion of many pzofeſſing the Law, 
That by the Statute of Weſlminſter the ſecond, De donis condi- 
tionalibus, the Lineal warraory of Tenant in tayl (hall be no bart 
in a Formedon in the Deſcender, but that the Collateral warranty 
of Tenant in tayi is at large,as at the Common Law unteſttain d 
by that Statute. 


Littleton, A lineal warranty doth not bind the right of an Eſtate 
tayl, for that ir is reſtrain'd by the Statute de donis Conditiona- 
libus : And immediately follows, A lineal warranty and aſſets is 
a bart of the right in tayl, and is not reſtrain'd, 


But the reaſon why the warranty of Tenant in cayl, with 
Aſſets, binds the right of the Eftate tayl, is in no reſpec from 
the Statute de donis, but is by the Equity of the Statute of Glo- 
ceſter, by which the warranty of Tenant by the Courtefie barrs 
not the Heir; foz the Lands of his Pother, if the Father leave 
not aſſets to veſcend in recompence. 
and therefoze it was conceived, after the Statute de donis 
was made That if Tenant in tay! left Aſſets to deſcend in Fee- 
fimple, bis warranty ſhould bind the right of the Iſſue in tay! 
by the equity of that — Statute of Gloceſter, 

Whereas if the Statute of Gloceſter had not been, the Linea! 
warranty of Tenant in tay! had no moze bound the right of 
the Eſtate tap! by the dtatute de donis , with Aſſets deſcending , 
than it doth without Allets, | 


U Fol 
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Foz the better clearing therefoze of the Law in the Cale in 
queſtion , I [all —_—y allert ſome few things, and 
clear what J (o alert, without which the truth of the Con- 
cluſion J hold, will not appear ſo naked to the Hearers as it 
ſhould, 

AT. f. The firſt is. That at the Common Law the diſtinaion of a 
lincal and collateral warranty was uſrleſs and unknown: Foz 
though what we now call a Collateral and a lineal warranty might 
be tn ſpeculation and notionable at the Common Law , as at 
this day a Male warranty, qq d Female warranty map be, pet as 
to any effec in Law , there was no difference between a Lineal 
warranty and a Collateral; but the warranty of the Anceſtor 
deſcenving wpon the Hetr, be it the one oz the other , did e- 
qually bind. And this, as it is evident in it (elf, ſo i it by 
Littleton, whole wozds are, 

Liu, Se#-457- Before the Statute of Gleceſter, all warranties which deſcended 
to them, u ho are Heirs to thoſe who made the warranties, were 
barrs to the fame Heirs to demand any Lands or Tenements a- 
ge inſt the warranties , except the warranties which commence by 


diſſeiſm. 

, if a Queſtion had been at the Common Law on 
ly, Clbether in ſome particular Caſe the Anceſtors warranty 
bad bound the Þeir? It had been a (erfleſs Anfwer to ſap it 
did, 02 did not, becaule the warranty was Linea! oz Collateral, 
foz thoſe warranties were not defined at the Common Law , noz 
of uſe to be defined: But the pzoper Anſwer had been, That the 


That he was not, becauſe it was a Collateral warranty of his 
Father, without Aſers : Foz all Collateral warranties of the 
Father were not reffrained, but bis wrrancy in that Caſe 


bound not in that Cale, without ales, becaule the Statute of 
Gloceſter had ſo reſtrained it. 


Py 
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Dy (ſecond Allertton is, That the Stute de Donis te Aff. 2. 
trains not the warranty of Tenant in tayl from barring him 
in the Remainder in ray! by bis warranty Deſcending upon 
him. 

1, Fo2 that the milchicf complained of, and remedied 

by the Statute, is, That in omnibus prædictis caſibus therein 
recited, poſt prole m ſuſcitatam habuetunt illi quibus Tenemen- 
tum fic conditionaliter datum fuit hucuſque poteſtatem alienan- 
di Tenementum fic datum, & exberedandi exitum corum contra 
voluntatem Docatoris, But the warranty of the Donce in ray! 
deſcending upon him in the Remainder, who regularly claims 
by purchaſe from the Door, and not by deſcent from the Do- 
nee in tayl, could be no difinhericing of the Jfſue of the Donee , 
clatming by deſcent from him, againſt which difirhericing only 
the Statute pzovides, which is evident by the Urn of Formedon 
in the Deſcender, framed by the Statute in behalf of ſuch Iſlue of 
the Donee, whom the Statute intends. 

2. The Statute did not pzovide againſt Jnconvenlences oz 
MBilchiefs which were not at the time of making the Stazure , 
but againſt thoſe which were. But at the making of it 
there could be no Remainder in ray! , becauſe all Eſtates , 
which are Eſtates tayl, (ince the Statute, were Fee-fimples 
Condicional befoze the Statute, upon which a Remainder could 
not be limited. 

Do is Dir Edward Coke in his Comment upon the Statute de cor. port. 2. 
Donis, The Formedon in Reverter did lye at Common Law, bur f-336 
not a Forwedon in Remainder uponin Eſtate tay], becauſe it was 
a Fee-ſimple Conditional, whereupon no Remainder could be 
ILmited at Common Law, bur after the Statute it nay be limited 
upon an Eſtate tayl, in reſpe& of the Diviſion of the E- 
ſtates. | 
3. The Sratute ſogmed a CUrit of Formedon in the Deſcender 
fo the new Eſtate tapl created by the Statute, and mentions 
a Formedon in the Reverter , ag already known in the Chan- 
cery ; lo; the Donor; fog whom the Statute likewiſe intended to 
P2ovide , but fozmed oz mentioned none (oz the Remainder in 
tayl. 

And the Caſcs ate common in Littleton, and in many other r.ir- S. 5. 
Books, that the warranty of Donee in tayl ig Collateral to 78,7175. 
bim in the Remaiader in ray! , and binds as at the Common 
Law. 
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But thence to conclude, That therefoze the warranty of the 

Donce in tapl (hall barr the Donor of his Reverſion , becaule it 
is a Collateral warranty alſo, is a grols Non ſequirur; fog the 
Donees warranty doth not therefoze barr the Remainder, becauic 
it is a Collateral warranty, but becauſe the Statute de Donis doth 
not reſtrain his warranty from barring bim in the Remainder , 
as hath been clear'd, but leaves it as at Common Law, but it 
doth reſtrain his warranty from barring him in the Reverſion, as 
(hail appear. 
There is one Caſe in Littleton remarkable foz many Rea- 
ſons, where the warranty of Tenant in tay! is lineal, and not 
collateral, to the perſon in Remainder, and therefoze binds not 
if the Caſe be Law (as may be juſtly doubted) as Littieton is 
commonly underſtood. 

Land is given to a man, and the heirs males of his body, the 
Remainder to the heirs females of his body; and the Donee in 
tayl makes a Feoffment in Fee with warranty, and hath Iſſue a 
Son and a ter, and dieth, this warranty is but a lineal 
warranty to the Son to demand by a Writ of Formedon in the De- 
ſcender; and alſo it is but lineal to the Daughter to demand the 
ſame Land by a Writ of Formedon in the Remainder, unleſs the 
Brother dieth without Iſſue male, becauſe ſhe claimeth as Heir 
female of the body of ber Father engendred. Bur if her Brot her 
releaſe to rhe Diſcontinuee with warranty, and after dye without 
Iſſue, this is a collateral! warranty to the daughter, becauſe ſhe can- 
not conveigh the right which ſhe hath to the Remainder, by any 
means of deſcent by her brother. 

1. Here the warranty of the Father, Donee in tapl, is but l 
neal to the — — in Remainder in tay!; But the claims, ſaith 
the Book, her Remainder ag heir female of the body of the Do- 
nee in tapl, which viffers the Caſe from other perſons in Re- 
mainder of an Eſtate ray]: But of this mae hereafter. 

2. And dy the way, in this Cale Sir Edward Coke, though 
be hath commented upon it, hath committed an over · ght of 
ſome moment, by uſing a Copy that wanted a critical emenda- 
tion: Foz where it is aſd, That the warranty of the Father is 
but lineal to the Daughter, to demand the Land by a Formedon 
in the Remainder , unleſs the Brother dye without Ifſue-male, be- 
cauſe ſhe claims as Heir female of the body of ber Father. By 
which reaving and context the ſenſe muſt be, That if the Son dye 
without Iſſue male of his body, then the warranty of the Father is 
not lineal to the Daughter, cujus conrrarium eſt verum, fs2 the 
can claim her Remainder ag heit female of the body of her Fa- 
ther, 
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ther, and thereby make the Fathers warranty lineal 
to her, but only becauſe her Bother died without Tue 
male. i 

That which deceived Sir Edward Coke to admit this Caſe 
as he hath pzinted it, was a deppav'o French Copy thug, Si 
non frere devyaſt ſans Iſſue male, which truly read, ſhould be, $i 
ſon frere devyaſtz and the Tranflation ſhould be, Not unleſs the 
Byother dye without Jſlue male, but , It her Bother dye 
without IfTue male. 

Another reaſon is that his French Copy was depꝛab- d, Be- 
cauſe the French of it ig, Si non frere devyaſt ſans iſſue male, 
which is no Language, tog that rendzed in Engliſh, is, Cinleſs 
Bother dye: Fo it cannot be rendzed as he hath done it, un- 
leſs the Bzother dye. without the French had been, Si non le 
frere devyaſt, and not $i non frere devyaſt. 

Sir Edward Coke's firſt Edition of his Littleton, and all the 
following Editions, are alike falſe in this Section. J have an 
Edition of Littleton in 1604. (o depzav'd, which was long be. 
foe Sir Edward Coke publiſht his; but I have a right Edition 
in 158. which it ſeems Sir Edward Coke ſaw not, where the 
Atading is right, Si ſon frere devyaſt ſans Iſſue ma e: Therefoze 
you may mend all pour Licelerons, it pou pleaſe, and in 
peruſi-g the Caſe, you will find the groſſneſs of the kalle 
"Haar moze clearly than you can by this my Diſcourſe of 
. 

And after all. I much doubt whether this Caſe, as Little- 
ron is commonly underſtood, that is, That this lineal wa 
doth not bind the Daughter without Aſſets deſcending, be Law, 
my Reaſon is, to that no Ive in tayſ is defended from the war- 
ranty of the Donee, og Tenant in tayl, but ſuch as are inberita- 
tle tothe Eſtates intended within that Statute, and no 
are (0 intended but ſuch as had been Fee ſimples Conditional at 
the Common Law, ” 

And no Eſtate in Remainder of an Eſtate tayl, that is of a 
Fee Conditional, could be at Common Law. 

All iſſues in ray), within that Statute, att to claim by the Crit 
there purpoſely fozmed to them, which is a Formedon in the De- 
ſcender, not itt Remainder. 

3. A third thing to be cleared, is, That the Statute de Donis 
did not intend to pzeſerbe the Eſtate rav! fog the Tſſue, og the 
Reverſion fog the Donor abſolutely againſt all warranties that 
might barr them, but only againft the Alienation, with, oz 
without warranty of the Donet and Tenant in tay! only; fog if & 

hay 
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bad intended otherwiſe , it had reſtrain'd all Collateral warran- 
ties, of anp other Anceſtoz, from binding the 1\ſve io cayl, which 
it neither did, noz intended, though well ic might, ſuch va. 
raurers having no title. 

4- The Statute de Donis did not intend to reſtrain the Aliena- 
tion of any Eſtates, but Eſtares of Iohericance upon Condition 
expreſſed oz implyed, ſuch ag were Fee Fmples Conditional at 
Common Law; And therefoge if Tenant for life alicned with war- 
ran'y which deſcended upon the Reverſioner, ſuch Alienation 02 
Warranty were not refiratned by this Statute , but left at Com- 
mon Law, 

1, Becauſe the Eſtate aliened was not of loberitance upon Con- 
dition within that S:arure, 

2. Oe in the Reverſion had his remedy by entring, fo? the foz- 
feiture upon the Alienat ion, if be picag'd, which the Donors of 
Fee-ſimples Conditional could not do. 

Thele things cleared, I think it will be moſt manifeſt by the 
Statute de Donis, and all ancient Authozity, That the warranty 
of Tenant in tayl, though it be a Collateral warranty, will not barr 
the Donor, o; his Þetr, of the Reverſion. 

After the Inconvenience befoze recited, That the Donees 
— their Taue againſt the fozm of the Gift ; then fol- 


Et præterea cum deficienti exitu de hujuſmodi Feoffatis, Tene- 

mentum fic datum ad donatorem vel ad t jus hæredes reverti debuit 
per formam in Charta de dono hujuſmodi expreſſam, licet exitus, ſi 
quis fuerit obi iſſet per factum tamen, & Feoſſamentum eorum qui- 
bus Tenementum fic datum fuit ſub conditione excluſi ſuerunt, huc- 
uſque de Reverſione eorundem Tenementorum quod manifeſte ſuic 
contra formam doni. 
Þitherto the Inconvenlences and Miſchtels which follow- 
ed the ue of the Donecs, and to the Donor, when they 
fail'd by the Donees power of Alienation, are only recited in the 
Statute, without a wozd of reſtraint oz remedy. 

Then follows the remedy and xeſtraint in theſe wozds only. 
and no other. 

Propter quod Domi nus Rex perpendens quod neceſſarium, & 
utile eſt in prædictis caſibus ( which compzchends both Jncon- 
venlences) apponere remedium, Statuit quod voluntas donatoris 
ſecundum formam in Charta Doni ſui manifeſte expreſſam de cæteto 
obſerverur, ita quod non habeant illi quibus Tenementum, fic datum 
fuit ſub conditione poteſtatem alienandi Tenementum, fic datum 
quo minus ad exitum illorum quibus Tenementum fic fuerit datum, 
remaneat 
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remaneat poſt corum obitum, vel ad donatorem , vel ad ejus bære- 
des, ſi exitus deficit, revertatur, Per hoc quod nullus fie exitus 
omnino vel ſi a iquis exitus fuerit, & per mortem deficier, hzredc 
de corpore hujuſmodi exitus deficiente. 

1. By thele wozds the Doace 03 Tenant in cay! is reſtrained 
from all powerot alienation , whereby the Lands intail'd may 
nat neſcend to the Heir in taplafter his death. 

Therefoze , 

By theſe wozds be is reſtrained from alienation with warranty , 
which boubtlels would hinder the Land (0 to deſtend, if it were 
_ r by the wozds of the Statute, 
> By the lame wozds the Donee in cay| is reſtrained from all 

alienation, whereby the Lands intail'y may not revert 
— Donor to want of Iſſue in tapl. 


Therefoze, 
2 thole wozds he is refirained from duch alienation with 
the Lands may not revert to the Donor, oz his 
Hers, 02 want of Jſlue in tayl. 
Foz the (ame wozds of the Stature muſt be of equal power 
and extent to reſtrain the Donees altenation from damaging 
the Donor, as from damaging the Iſſue in tay], 
wiſe 


3. Words in an Ad of Parliament, That A. 1 — — 
power to hurt the tight ot B. noz the right of C 
that A. (hall have no power to hurt the right of 
baue ſome to hurt the right of C. which is that A. 
warranty (hall not harm B. but may by his warranty 
C. 


4 It it be aid, The Statute teſttaining not the allenat 
by warranty, as to the Iſſue in tapl, the Iſſue would have 
benefit by the Scature; Fo? it is as eaſle to the Donee 
Tenant in tay] to alien with warranty (and (@ to depztbe 
Tſſue of all benefit of the Statute) as to alien without w 
ranty- 

But his warranty can ſeldom deſcend upon the Donor, 
therefoze cannot be (o hurtful to him as to the Jflue in tayl. 
doth this (atigfic the equal reſtraint of the Statute from 
the Bonor, og the Iflue in tayl? Foy, 

This Logick and Reaſoning is the ſame as to (ap, A. by 
de ls woꝛds is reſtrained from beating B. oz beating C. but A. 
bath moze frequent oppoztunities of beating B than ot beating 
= Therefoze the ſame words reftrain A. from heating B , at 
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But not from beating C when oppoztunitp is offered, 

3. In the nert place, admit the wozds of reffraint in the 
Statute de donis had been, Rex Statuit quod voluntas donatoris in 
Charta doni ſui expreſſa de cerero obſerverur, ita quod non ha- 
beant illi quibus Tenementum, fic fuir datum ſub Conditione po- 
teſtatem alienandi Tenementum fic datum per Warrantiam, vel 
aliter, quo minus ad exitum corum remaneat vel ad donatorem re- 
vertatur. 

It had then been clear to every underſtanding, That the 
warranty of the Donee oz Tenant in ray!, by the erpzeſs wozds of 
the Srature, did neither datt the Donor, noz the Iſſue in tay! 
( fo} wozds moze erpzeſs were not inventable to refrain the 
Donees warranty from barring them) and then obſerve what con 
. from Cuch reſtraint made by 

arute. 

The Statute tx reftraiug the warranty of Tenant in cayl 
from barring his Iſſue , whence it follows, That by the Sta- 
tute the Iſſue in tapl is not barr'd by the Lineal warranty of 
Tenant in tayl, becauſe his warranty upon the Tue in 
tayl cannot poſſibly be any other than a Linea! warran- 


ty. 

It might be ſald in like manner, the Statute de donis reftraing 
the warranty of Tenant intayl com barring the Donor, og bis 
Heir of the Reverſion, the conſequent thence deductible had been, 
That the Statute had teſttain d the Collateral warranty of Tenanc 
in tay! from barring the Donor, oz bis ÞHetrs ; bis war- 
rant y falling upon the Donor, 02 bis Heir, could be no other 
than a Collateral warranty. 

Now it is true, the wozd (warran'y) ig not in ſyllables with. 
in the reſtraint of the Statute, but is neceſſarily implyed in it, 
elſe the Iſſue in tay! would be barr'd by the warranty of Tenatit in 
tayl, without Aſſets, contrary to all the Current of our Books 
from the making of the Scacute. 


But thoſe general mods of the S atute reſtraining the Donees 
power of alienation in erpzeſs terms , equally & pari paſſu foz 
the benefit of the Donor , as tog the benefit of the Mie in 
tapl, can never be underſtood to reſtrain the warranty 
nant in tay] only fo2 the benefit of the Jſſue in tapl , 
at all co the benefit of the Donor, but 
laxily reſtrain his warrancy 
and by conſequent bis Lineal warranty 
ing the Taue, and bis Collateral warranty from 
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Donor, to whom his warranty can never be but Collateral, as it 
can never be but Lineal to the Iſſue in tapl. 

And if it be neceſſarily underſtood and implyed in the Statute, 
the operation muſt be the ſame as if it had been ſyllabically in- 
lerted in the Statute. 

Then to ſay by the reſtraint of the Statute, the Donees have 
not power to alten the Land intayl'd, quo minus ad exitum i1- 
lorum remaneat poſt eorum mortem; but thep have power to 
allen quo minus ad donatorem reverratur deficiente exitu, is to 
make the Statute contradicozy to it ſelf ; which ſaith, 

Non habeaot de cætero poteſtatem alienandi quo minus ad exitum 
morum remancat vel ad donatorem, vel e jus heredes revertatur defi- 
ciente exitu. 

6. Again, it the Statute had pzovided only tog indempnity 

of the Iſſue in tay!, omitting the Donor and his Heirs , by the 
wozds, Non babeant de cætero poteſlatem alienandi quo minus Te- 
nementum fic datum ad exitum illorum rewaneat — obitum eo- 
rum. The Donees warranty had been reſtrain'd ( as it is ) to 
barr the Jflue, 
And if it had only pzovided foz the Indewpnicy of the Donor 
and dis Þeirs, omitting the Iſſue , by the wozds, Non habeanc 
poteſtatem alienandi quo minus Tenement um fic datum ad Donato» 
rem vel ad ejus heredes revertatur deficiente exitu, muſt not bis 
warranty have been reſtrain'd from barring the Donor and bis 
Heirs in like manner? 

Aby then the reſtraint reaching to both ( Iſſue and Donoz ) 
mut not both have like benefit of it? i 

And foz further Anſwer to that thin Pbjection, That the Sta- 
tute did not pzovide againſt the Donees warranty, falling on the 
Donor o his Hetrs, becauſe it can tali on them but ſeldome , 
and that Laws pzovide againſt ills quæ frequent ius acciduar, 

It is true, when the wozys of a Law extend not to an in- 
conventence rarely g. and do to thoſe which 
happen, it is good not to ſtrain the woꝛds further 
they reach, by ſaying it is caſus omliſus, and that the Law 
ed quz frequentius accidunt. 

But it is no reaſon, when the words of a Law do 
tend to an inconvenience ſeldom happening. that they ſhould 
extend to it as well as it it happened moze frequently , 
it happens but ſeldom. Fo, 
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By that Reaſon, if Lands be given to a man, and the Heirs 
of his body, his warranty Gould not barr the Iſſue in tay! within 
the meatung of the Scatute, becaule there his warravcy muſt al- 
ways fall upon the Ive io ray! ; but if given to him, and the 
Heirs females of his bodp, it ſhould barr , becauſe it falls leſs 

| frequently upon ſuch Veit female, which is abſurd. 

| 7. The Statute further commands. That the Donors Will be 

| obſerv'd, according to the form of his Gift expreſſed in his Char- 
ter, Which was that if the Donee died without Idut. the Land 
ſhould teton to the Donor oz bis eis. Therefoze ſuch 
alienation is forbid which hinders the retojn of it accozying to 
WC, and conſequently alienation with warranty ig foz- 

8 


J add, That the makers of the Statute well underffood the 
ule of reſtraining the Donees warran'y from hurting the Donor, 
oz the Je in tap. but not poſſibly the uſe of reſtraining his 
Lincal 0 Collateral warranty , which were terms then uſeleſs 
and unknown, and therefoze not tn their pzoſpec at all. 

I hallnow a little reſume my fozmer reaſoning, foz moge 
clearing of this potnt. 

If immediately after the Statute de Donis. Tenant in tay! 
bad made a Feoffment in Fee with warrancy, which vdeſcend- 
ed upon the Iſſue in tay! , if it had been demanded, cUhether 
that worranty hatt d the Iſſue in a Formedon in the Deſcender , 
it had been an unintelligible Anſwer to have (aid in that Age , 
That it dis not bart the Iſſue in tayl, becauſe it was a Lincal 
warranty ; lo that had been to anſwer an lgnowum per multò ig- 
notius, than which nothmg is moze trrattonal. 

But the clean Anſwer had been, That the Donces power of 
Alienation was reſtrained in general by the Statute de Donis, and 
therefoze big Altenation by warranty, and p big war- 
tasty, Could not barr the Jſſue in tayl. 

In like manner i Tenant in tay! bad been with the Remain- 
der ſoon after the Statute (as then it might be) and he had 
made a in Fee with warranty, and dped, and the war- 
ranty had deſcended upon him in the Remainder. 

If it had been demanded then, CUbether 
barr him in the Remainder ? It bad been an | 
underfiood to have (aid, That it did barr him, becauſe it was 
a Collateral warranty. 
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But the right Anlwer had been, That it was the warranty of 
the Anceltor, deſcending upon the Hetr, and was not reſtrained 
within the Statute de Donis, and therefoze muſt bind him tn the 
Remainder of Common Courſe, 

Oo as the Dodrine of the binding of Lineal and Collateral 
warranties, 07 their not binding, is an Extraction out of mens 
bzaings, and Speculat ions, many ſcozes of years atter the Sta- 
tute de Donis. 

And if Lirrleron ( whoſe memozy J much honour) had ta- 
ken that plain wap in viding by many ercelient Caſes in 
bis Chapter of warranty, of (aping the warranty of the An- 
ceſtor doth not bind in this Caſe , becauſe it is reffraind by 
the Statute of Gloceſter, og the Statute de Donis, and it doth 
bind in this Caſe,as at the Common Law, becauſe not teſtrain d 
by either Statute to when he wzote there were no other Statutes 
reſtraining warranties, there is now a third 11 H. 7.) bis Do- 
Grine of warranties had been moze clear and ſatisfacozy than now 
it is, being intricated under the terms of Lineal and Collateral; 
lo that in truth is the genuine Reſolucion of mot, it not of all 
his Caſes: F02no mans warranty doth bind, oz not, direnly, 
and a priori, becauſe it is Linea! oz Collateral; fog no Statute 
reftraing any warranty under thoſe terms from binding, noz no 
Law inſtitutes any warranty in thoſe terms; but thoſe are te- 
ſtraints by conſequent only from the reſtraints of warranties 


made by Statutes. 


Objections. 


On the other ſide was urg d Sir Edward Coke's Opinion 
upon Sect. 7512. of Littleton, and big Comment the Sta- 
tute de Donis (which is but the quoting of his Littleton) where 
his wozds are, 


The warranty of the Donee in tayl , which is Collateral to Cok-Lirr. 
the Doner 02 bim in Remainder being heir to bim, doth **7** 


bind them without any Aſſers: Foz though the Allenation 
of the Donee , after Iſſue , doth not barr the Donor ( which 
was the Piſchtet provided fox by the AR) pet the warran- 
ty being Collateral, doth barr both of them, becauſe the Ad 
reſtrains not that warranty, but it remaineth at Common 


Law, 
Cec 2 Theſe 
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Theſe wozys may have a double meaning , though the alic- 
nation of the Donce Doth not barr the Donor (which was the 
Miſchief pzovided ſoz by the Act) yet the warrauty being Colla- 
teral doth barr. 

If the meaning be, That the warranty is a thing Collate 
ral to the Alienarion againſt which pzoviſion was made, and 
therefoze the warranty was not reſtrained, but the Alicuation 
was. 

Vp the (ame reaſon, and in the (ame wozds, it may be ſaid, 
The Alienation of the Donee doth not barr the Jſlue in tayl 
(which was the Miſchief provided foz by the dd) yet his war- 
ranty, which is a thing Collateral to the Alicnarion, doth barr , 
becauſe it te mains at Common Law. 

Do as this Keaſon concluves equally, That the Lincal wer- 
ranty of Donee in tal ſhould barr his iNuc, as that his Collateral 
warranty ſhould barr the Donor. 

Another meaning of his words may be, having firſt aſſerted 
that the Collateral warranty cf the Donee doth bart the Donor 
deſcending upon him , and giving the realon of it, he gives no 
other but this, For though the Alienation of Donee in tay! doth 
not barr him, yet the warranty, being a Collateral warran y, 
doth barr him; which i idem per idem, aud the ſame as if be 
ſaid, The Collateral warranty of Donee in tay! doth bart the 
Donor and bim in Remainder 4 for the warranty being Collateral , 
doth barr both of them; which is no reaſon of bis Aſertion , 
but the ſame Aſſertion over again. And where it follows, Foz 
the Ad reftraineth not that warranty, viz. the Collateral, no 
moge doth the Ad reſtrain the Linea! warranty in expꝛeſa terms, 
02 by any Peripbraſis , moze than tt doth the Collateral, but te. 
firains all power of Alienation iu pzejudice of the Iſſue oz Do- 
nor, and conſequently the power of Aliening with warranty ta 
the burt of either. 


2. The ſecond thing objcaed wag Littleton's own Authozity 
in the lame Se6. 71 2. bis wozds are, 

He that demandeth Fee-ray! by Writ of Formedon in Deſcen- 
der, ſhall not be bart d by Lincal Warranty, onleſs he hath As- 
ſets by deſcent in Fee · ſimple by the ſame Anceſtor that made the 
warranty. But ſaith not he that demandeth Fee tapl by For- 
wedon in Remainder, (hall not be bart'd, quod nota as to the 
Caſe, Sect. 719. But Collateral warranty isa hart to him that de- 


mandeth Fee, and alſo to him that demandeth Fee-tay!, without any 
other deſcent of Fee · ſimple 


CUhence it was concluded, That 
the 
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the Collateral warranty muſt barr the Donor without Aﬀets,who 
demands a Fee-hwp'e. But 

Lirtlecon's Wozds end not there, but immediately follow, Ex- 
cept in Caſes which are ceſtraind by the Statutes, in the plural 
number; which wozds taken in, as Li:tleroa's Caſe is, make 
bis Authozity direaiy foz me. 

Fo} when Littleton wzote, there were but two Statutes which 
ttiitain d any warranty from binding. as at Common Law, name- 
ly the Statute of Gloceſter and Weſtminſter the ſecond , de Donis; 
now there is a third, 11 H. 7. c. 20. 

Do as thoſe wozds of Littleton are the ſame as if he had ſatd, 
Except in Caſes reſtrain'd by the Statutes of Gloceſter and Weſt- 
minſter the ſecond, de Donis. 

Wlhence it follows, That by Lictleron both Statutes did re- 
ſtrain ſome Collateral warranties, but the Statute de Donis rt- 
ſtrains no other than the Collateral warranty of the Donee de- 
ſcending upon the Donor, it leaving all other Collateral war- 
rant ies ag at the Common Law. Ergo it doth reftratn that, which 
is the ſolution of the Queſtion, and accozding to Lictletoo. 

J have eramined ſeveral Editions of Lictleton , and the 
wozds are the ſame in all, $i non in Caſes reſtrained per les 
Eſtatutes. 

No man will ſay , that by thoſe wozds, Except in Caſes re- 
ſtrained by the Statutes, Littleton meant Statutes that were not 
then made, nog perhaps never would be. 

Foz that were to make him ſay in inſtrucing his Don (foz, 
and to whom he wzit his Books) what the Law was. 

But a Collateral warranty doth bind both fog Fee and Fee ray], 
except iu Caſes teilt ain d by Statuies, pct to be made, and which 
perhaps never will be made: Beſides the wozds reſtraum d per 
les Eſlatutes by the Sta utes, always denote Statutes which (ignally 
are, and not which are not. 

3- The third Objection was from Li:eleron, Se. 71 6. where 
it is (h(wed the Collateral warranty of Tenant in tapl 
both bind him in Remainder in tayl, which is agreed; fo 
the Statue de Don's reflrains not the warranty of Donee in 
tay! deſcending upon him in Rewainder , as bath been clear- 
cd. 

4. The fourth Objection was the Caſe of 41 Ed. 3. Fiz. tit. 
Garranty pl. 16. whence it was urg: d as Juſtice Herles Opinion, 
and by him ſpoken, 
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1. That he wes at the making of the Statute de Donis. 

2. That the makers of the Statute intended that the Donees 
warranty (hould not barr a Donor, ftranger in blood to the Do- 
nee, but Gould barr a Donor of kinvged to the Douce. 


This Caſe is of no Credit in ſeveral reſpeas. Foz, 


1. The Statute makes no ſuch difference of a Donor ſtranger, 
—— Donor pztvy in blood to the Donce, as is urg'd in that 
Cale. 

2. The Statute is, That the Donors will was to be oblerv'd, 
erp2efſed in his Charter of Sift ; and if a Donor were pw in 
blood, pet his will in his Charter might be the ſame as that 
of a ſtranger Donor, and was equally by the Statute to be 
obſerved, 

3. The warranty of Donee in tap! could never deſcend upon 
a tranger Donor, foz ſuch could never de his Veit, noz needed 
any help of the Statute againſt his warranty. 

4 The Donor in Frank marriage, who might be Coſen to 
either patty married, and muſt be of kindred to one 02 both 
Donees, is txpꝛi fly named as a Donor, monged by the Deuces 
altenation in the S/ atute : Therefoze a De nor of the Donees blood 
was within the remedy of the Statute. 

s. Noz could this be Herle's Opinion in 41 E. 2, but in the 
Context of the Repozt Finchden ſaith, Il eſt dit in terms Com- 
ment Herle que ſuit un Juſtic, dit que il fuit al feſanc del Stat. & dit 
as befoze. 


And foz that the name of Herle is witten in the Report in 
large Letters, as the Judges Names uſe to be, it was miſtaken 
at the Barr, ag it the Conte xt had begun, Herle que fuit un Ju- 
ſtic dit, which could not then be an Opinton of Herles. Foz if 
be were at the making of the Sratute de Donis, 13 E. i. be could 
not then be leſs than Four and eweney, og Five and twenty pears 
old, and muft have 1!v'd after until 41 E 3. above Eighty 
yours. But the truth is, be died in, oz ſoon aſter, 7 


4. 

Do it is not Herle's Opinion, but Finchden ſaith, It is (aid 
in Terms, that is, of the Year Books, how Herle, who was a 
Tuftice, (atv, He was at the making of the Statute which was 
made toredzeſs the Miſchief to the Donor, who was a Nranger ; 
And therefoze he ſatd that the Donor in the Caſe being no ftran- 
ger, he (aw no reaſon why he ſhould not be barr'd, being out of 
the 
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the miſchief of the Stacuce, but gave no Rule, but the Debate 
was adjourn'd. 

Another Keaſon pzoving this, is. That it is ſaid , Herle que 
fuir us Juſtic, which no Reporter ever (aid of a Juſtice at p2e- 
ſent, and repozting dis Opinion. 

What Finchden (afd is grounded what he had heard 
was (aid by Merle in fozmer terms. no ſuch Opinton of 
— any where, but the contrary clearly in ſebetal 
places. 

The Reporter, at the end of the Cale, hath vid. 3 E. 3. 0-,.,; A 
pinion Herle que le war le Ten.mtay), n'eſt pas barr al donor Fitz. Gerran+ 
pour ceo que le ſtatut re le miſchief quod Donatores fuerunt N 44 
excluſ de Reverfionibus bucuſque, & les heires diſherit iſſint à 
reſtraiger tiel point fuit le ſtat. de Donis Conditiooalibus , fait 

quod voluntas donatoris obſervetur. Þere is Herle's own Opt- 

— expzeſly contrary to what Finchden by hearſay only ſatd 

was. 

In another Caſe upon queſtion, Whether the warranty of Te- F- E. 3. 
nant in tay! barr'd him in Remainder ? Herle ſaith, Le ſtatute voet . 48. P. 46 
que ceux as queux les Tenements ſont done, ne cient power de a- 
lienation quo minus il deſcendra al Iſſue, ou retorn al Donor, & in 
ceo point le ſtature voet que le volunt del donor in omnibus obſer- 
vetur mes le ſtatute, ne parle riens de ceſtuy in le Remainder, and 
ſo rul'd, 

Þere is the Opinion of Herle in another Cafe, That the 
warranty of the Donee in tap! batt d not the Iſſue in tay!, no 
the Donor, by the Statute, but barr'd him in Remainder, as 
not aided by the Statute. 


WM a queſtion, CUlhether the King were barrd by the warrao- Fus. Gl. 
ty of Tenant intayl, his Anceſtoz foz a Reverſſon defcenden to ; 
bim, with Aﬀets ? Herle gives his Opinion as known Lat 
then, Vous ſaves bien que de ley ceſtuy que demand per Formedon 
in Reverter, ve ſerra bart per le garranty , ceſtuy à les Tene- 
— — 2 dit il heire 2 
luy, & le quel Roy ad per deſcent ou non, ne potomus enquire. 
And on this Cale Sir Edward Coke makes an Obſervatton, 
That the King was not bound by a Collateral warranty fog the 
Reverſion of an Eſtate in tayt, no moe is any other Donor , 


by that C 


oy e Bole Efg & als, verſ 
380 — Hertes Widow. 8 8 


Do as Sir William Heric's Judgment, who was then Chict 
Juſtice of the Common Pleas in tet (everal ycats, and ſeveral 
Caſes,was virenly contrary to what Finchden, 41 E.3.(aid it was 
upon Repozt. 

Beſides the contrary of what my Bzother Ellis urg'd from 
this Caſe, may be thus inferr'd out of it: This Cale admits 
that the Statute reftrains the warranty of the Donee from bar- 
ring ſome Donor, viz. a Donor ftranger in blood, ag was (atd ; 
fo} it teſtrains Alienation without warranty againſt all Donors , 
but the Statute did not reſtrain the Donees warranty from barring 
ſuch a Donor, tog his warranty could never deſcend upon a 
ſtranger, and the Statute did not reftrain a thing which could 
not be: Therefoze , ex conceſſo, the Statute reftrained the 
Donees warranty from barring the Donor of blood to the bo- 


nee. 

7 £.4.34-p44, 5. The fifth Objection was a Caſe 7 E. 3 that Tenant in 
tayl made a Feoffment in Fee,and died iNuleſs, and the Feoffee 
rebutted the Donor by the warran'y. 

This Caſe rightly underſtood is not to the purpoſe , foz the 
Donor was not rebutted by the warran'y of Tenant in tapl 
(which is the peelent queſtion ) but by the Donors own war- 
ranty. | 

The Caſe was , That A. gave Land to W. and E. his wife, 
Habendum prædictis N. & E. & heredibus inter fe legitime pro- 
creatis, and warranted thole Tenements to the fat W. & E. 

& hæredibus corum ſeu aſſignatis. The Þetr in tayl made a 

Feoffment in Fee, and died, leaving no Mue inherttable, and 

the Donor was rebutted in his Formedon in Reverter hy bis own 
warranty, having warranted to the Donee , his Peits and AC 
fgns CENTS — And it was ad- 
* a me year, as appears 46 

45E.3- LA E. 3. fl. 4.b. and there admitted good Law. 


But Sir Edward Coke nentes this Cale to be 
ſaping , That the warranty determined with the 
it was firſt annered, and doubt! 

oucher, but whether as to Reburrer o 


< 
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6. A (irt ObjeGion was made from a Cale 27 E. 3. f. $3, 2755 487. 
of a Formedon jn Revertet bzought, and the Derd of Tenant *** 
in tayl; Anceſtor to the Vemandanr, ſhewed fozth , but the 
Book mentions no warranty ; but it is like it was a Deed with 
warranty, and the Plaintiff durſt not demurr , but traverſed 
the Deed, as any would avoid demurring.-uponthe validity of 
an Anceſtor's Deed, when he was ſecure, there was no ſuch Deed 
of the Anceſtor. 

7- The iaft Object ion was a Cale 4E. f. 56. p. 38. where 4E-3 630 
Tenant in tapl made a Feoffment with warranty, and the“ 
warranty deſcended upon him in the Remainder in tayl, which 
barr'd him, which ts a Cale agreed, as befoze : Foz the Statute 
of Weſtminſter the ſecond, pzovides not at all fo ban in Remain- 
der 1 as to him, Tenant in tayls warranty is left as at Com- 
mon Lav. 

In 4 E. 3. 4 Formedon in the Deſcender was bzought by the 4 E.3. f.24. 
Iſſue tn tayl, and the Relcaſe of big elder Bzother , with . 
warranty , was by the Tenant Stoner, who gave the 
Rule in the : Le ſtatute reſtraynes le power del Iſſue in 
tayl, to alien in prejudice of him in the Reverſion, by expreſs 
words and à Fortiori, the power of the Jſlue in tayl is re- 
ſtrain'd to alien in de judice of the Taue in tapl. 
wo ant was tul d to anſwer, and pleaded 

ers 


Here it was admitted, the Iſſue in tay! could not allen with  £.3. 614 
warranty in of the Reverſioner : And in 10 E. 3. ſoon ? 57 
after a F u in Reverter being bought, and the warran- 
in tay! pleaded in barr. Scot alledg'd the re- 
Statute as well foz the Reverſioner as tog thoſe 

by nt in tayl. The lame Stoner demanding if 
the Anceſtors Deed was acknowledg'd, and 
anſwered it was; Þis Rule was, That the 
be the fame tog the Reverſioner as fo the liſue 
Ore eſt tout ſur un judgment, which can 
meaning, conſidering Scots 


— —— 
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Objections from Modern Reports. 


In Moore's Reports this Cale is, A man ſeis'd of Lend, 
having Jflue two Sons, devis'd it to his youngeſt Don in tayl; 
and the eldeſt Son died, leaving Mue a Son; the younge>t a- 
luened in Fee with warranty, and died without Mue, the Son 
bf the clocũ being within age: It this Collateral warranty ſhall 
bind the Son within age, without Allets , notwithſtanding the 
Statute of Weſtminſter the ſecond ? was the queſtion ? 

Lud the of Plowden, Browley Solicitor, Manwood 
and Lovelace, Serjeants , and of the Lo Dyer and Carlin 
Chief Juftice, were clear, That it is a Collateral warranty, and 
without Aſſets did hatt, notwithſtanding bis Monage, foz that 
bis Entry was taken away. And this was the of one E- 
vans, 13 & 19 of the Queen, as it was repoztep ts me. 
This Opinion makes again& me, J confeſs, but give it this 


Inſwer. 
1. This Caſe is not repoztedby Sir Francis Moore, but re- 


dicial Opinion, noz moze than a gratis di 

But an Dpinton, though Erroneous, conctuding to 
ment, is a Judicial Opinion, detauſe delivered under 
«ion of the Judges Oath, upon deliberation, which aſſures it ts, 
02 was, when delivered, the Dpinton of the Deliverer. 


T 
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Pet if a Court give Judguene judicial iy. another Court is not 
bound to give like judgmen', unleſs it think that judgment firſt 
given was accozding to Law. 

Fox any Court map err, elſe Errors ip Judgment would not be 
admitted, noz a Reverſal of them. 

Therefoze, if a Judge conceives a Judgment giden in another 
Court to be crroneous, he being (wozn to judge accozding toLaw, 
that is. in his own conlctence ought not to give the like judgment, 
fo; that were to mong every man having a like cauſe, becauſe a- 
nother was wzong'd befoze, much leſs to follow extta · judicial 
Opintons. unleſs he believes thoſe Opinions are right. 

The other Caſe is in Coke, 3 Car. Salvia verſus Clerk, in Eject- 
ment upon a ſpecial Aerdia; Alexander Sidenham Tenant in tapl 
to him and the Heirs males of his body, the RKeverſion to John 
bis cidet Bzother, made a Leaſe fo three Lives, warranted by 
the Statute ot 32 H. 8. c. 28. with warranty. And after 16 Eliz. 
levies a Fine with warran'y and pzoclamations to Tavior , and 
dies without Tfſue male, leaving Iſſue Elizaberh his Daughter, 
Mother to the Platntiffs Lefſoz, Jn 18 Eliz. the Leaſe og Lives 
erpir*o, Jn 30 Eliz. Joho the elder Bzother died without Jfue, 
the ſald Elizaberh being his Neece and Heir. The Defendant 
entred, claiming by a Leaſe from Taylor, and Points entred up» 
on him as Þetr to Elizabeth. 

Aqueſtion was mov'd upon a ſuppos'd Caſe, any not in fac 
within the Caſe, Whether if the Fine had not been with pzocla* 
mation (as it was) and no Non clam had been in the ( as 
there was) this warranty ſhould make a diſcontinuance in Fee , 
and bart Elizabeth, it not deſcending upon John after Alexanders 
death, but upon Elizabeth, who is nowallo John's Þetr, oz deter · 
mined by Alexander's death. 

The judges were of opinion, as the Reporter ſaith, That the 
warranty did bart Elizabeth, and conſequently her Þeir, becauſe 
the Reverſion was diſcontinued by the Eſtate fo} Lives, and a new 
Fee thereby gain d. and the Reverſjon diſplat · d thereby, and the 
warranty was annex d to that new Fee. But this Caſe1s all falſe, 
and mil repozted. 

1. Fo2 that it ſaith the Leaſe for Lives was a diſcontinuance of 
the Reverſion,s thereby a new Fee gain'd to Tenant in tayl, which 
he paſſed away by the Fine with warranty, which could not be; fox 
inthe Caſe it appears the Leaſe was warranted by the Stat. of 32 
H.8 and then it could make no diſcontinuance,noz no nem Feeak a _ 
Reverſion could be gain d, and then no Eſtate to which the warran- #* — _ 
ry was anncr'd, and ſo was it rcſolv'd 40 E. Keen & Copes Caſe. 34. pt. 13 

Odd 2. That 
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2. That Opinion was extra judicial, it being concerning a 


point not in the Caſe, but ſuppos d. 
3. That Caſe was reſolv'd upon the point of Non-claim, and 
— upon this of the warranty, which was not a point in the 


aſe. 

4+ Some of the Judges therefoze ſpoke not to that point, as 
appears in the Cale. 

As to the ſecond Queſtion, Admitting the warranty of Tenant 
in tayi doth bind the Donor and his Peits, yet in regard the 
Defendanc, Tenant in poſſeſſion, cannot derfve the warranty 
to her (elf, from the Feoffees, as Aſſignee, oz otherwiſe, Abe. 
ther (he may reburt the Demandants, oF not, by ber poſſeſſion 
"a is the queſtion ; and I concetve ſhe may not, as this Caſe 


I ſhall begin with thole Authozities that make, and are moſt 
eis d againſt me, which is the Authozity of Sir Edward Coke 
in Lincoln Colledge Caſe, in the third Report, and from thence 
bzought over to his Littleton, f. 385.2. 

Dis wozds in Lincoln Colledge Cale, f. 63. a. are, He which 
bath the poſſeſſion of the Land ſhall rebutt the Demandant himſelf, 
without ing bow he came to the poſſeſſion of it; for it ſuf- 
ficeth him — his poſſeſſion, and barr the Denandant, and 
the Demandant cannot recover the Land againſt his own warranty. 


and there he cites (everal Caſes, as making good this his ac 


In the ſame place he ſaith it is ad judg v, 38 E. 3. f. 26, That 
an Aſſignee ſhall rebutt by force of a warranty made to one and bis 
Heirs ny. 

This Do&rioe is transferred to his Lictleton, in theſe wozds , 
If the warranty be made to a man and —— — this word 
Aſlignes, yet the — any Tenant may reborr, 
And albeit no man ſhall vouch , or have a Warrantia Chartz, either 
as party Heir or Aſſignee, but in privity of Eſtate, yet any one 
that is in of another Eſtate, be it by diſſeiſin, abatement, intru- 
fron, uſurpation, or otherwiſe, ſhall rebutt by force of the war- 
ranty, as a thing annex'd to the Land: which ſometimes was 
doubted in our Books, when as in the Caſes aforeſaid, be that 
rebutreth claimeth under, and not above the warranty, 

I all clearly agree, no man ſhall vouch, oz habe a warran- 
ela Chartz, who is not in in pztvity of Eſtate, that is,who hath 
not the ſame Eſtate, as well as the ſame Land, to which the 
warranty was aunered : And the reaſon is evident, becauſe the 
Tenant muſt recover if the Land be not defended to htm by 
the 
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the warranter, ſuch Eſtate as was firſt warranted, and no other, 
unleſs a Fee be granted with warranty only foz the life of the 
Ozantee 02 Szanto? , in which Caſe the Gzantee, upon voucher, 
recovers a Fee, though the warranty were but foz life, 

I ſhall likewiſe agree the Law to be ag Sit Edward Coke 
ſaith in both places, if his meaning be that the Tenant in pol 
(eſſion, when be is (mpleaded, map rebutt the Demandant, 
without ſhe wing how he came to the poſſeſſion which be then 
bath, when impieaded, be it by difſeifin, abatement, intruſion, 
02 any other toztious way: And fox the reaſon given in Lincoln 
Colledge Cale, That it (ufficeth that the Tenant defend bi 
police mon: But if his meaning be, that the Tenavr in poſſeſſion 
nerd not ſhew that the warranty ever extended to him, 02 that 
be hath any right to it, then I muſt deny his Dodrine tn Lin- 
cola Colledge Caſe, oz in Liccleron, which is but the fozmer there 
repeated to be Law. 

Foz as it is not reaſonable a man ſhould _recoder that Land 
which he hath once warranted to me, from me, what title ſoe- 
ber I have in it at the time when he impleads me. 

Do on the other ſive, it is againſt reaſon J Qould warrane 
Land to one who never had any right in my warranty, And the 
ſamereaſon is, if a man will be warranted by Rebutter, he 
ſhould make it appear how the warranty extends to him, as if 
be will be warranted by Voucher , fox the difference is no other, 
than that in the caſe of Voucher a ſttanget tmpleads him in caſe 
of Rebutter, the Warranter bimfelf impieads bim, and in a 
Voucher he muſt make his title appear to be warranted, Ergo 
in a Rebutter But be needs not have like Eflate in the Land 
upon a Reburter as upon Voucher, which is foz the reaſon given 


of recovering tn value. 

And the only reaſon whp the perſon, who is to warrant, im- 
pleading the Tenant of the Hall not recover , but be re- 
burred by the warranty, is becaule if he ould recover the Land, 
the Tenant, who is intttled to the warranty, muſt recover in 
value from him agatn , and therefoze to avoid Circuit of Action, 
he (hall not recover, but be rebutted and barr'd, as is moſt 
reaſonable. 

J hall therefoze firſt make it appear by all ancient Authozt- 
ties. That the Tenant in poſſeſſion (hall not rebutt the Deman- 
dant by the warranty, ut he firſt make it appear that the 
warranty did extend to him as Heit oz Aſſignee. 


To 
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To prove this are full in the point, 
ins E. 3. f. The Book of 8 E. 3. f 10. of the Old Edition Hillary Term, 


. Garranty, pl. 48. where upon a great Debate it was rul'd, 

lb Lair. c That the Tenant muſt ew how he was entitled to the warranty, 

abi an how it extended to him, and accozdingly did ſo befoze his 
Plea was admitted by of Rebutter. 

Ez. ta Another Boon full in the point, is 10 E. 3. f. 42. b. of the 

eben“ Old Edition, where in like manner the Tenant was Loft d to 

39100” ſhew bow the warranty extended to him upon Debate: and it is 


remarkable in Caſe, That bis chewing the Deed of war- 
of Align 


y the of Willen, but by aun of 
it was not permitted without eraverſing the Al. 
"ny be were once intitied to the war- 

ny impleaded, de might 
rebuce, though be could not vouch. CUbich Caſe moves fully 
both mp Poſitions, That a man cannot rebutt without ſhewing how 
the warranty extends to him. 


2. That ſo doing, he may, whatever Seiſin he hath at 
— time, be it by Diſſein, or Abatement, &c. or other- 


:240.p1.43, A third Caſe i, when the Tenant being impleaded, plead- 
Demandants Father to one A. and 


nee of 4. by Deed, the Pita was diſallou d ( which fince 
hath been thought not neceſſary) but à fortiori if he had plead. 
ed no Aſſignment at all from A. by Deed, oz without Deed, to 


intitle him to the warranty, bis Plea had been neceſſarily dif- 
allowed. 


Y 


hm Baie Eſq. of Au, ver. 
— Hetes Widow. ty 28 7 


Gaunt Aﬀertion is, That the Tenant in poſſeſſion ſetting 
fozth the warranty extends to him, needs not (et fozth by 
what Eſtate 0z Title de is in poſſeſſion. 


To this I wall cite tee Books full in the point. 6E3.f1.006 
But in all theſe Caſes it is to be noted Chat the Tenant 


dir SE 3187 
Num. 1s. 

rebutting, though be was in poſſeſſion of another Eſtate than 8. 

that to which the warranty was anner'd ; yct conſtantly hem d 5/76..." 


| 1 
the Authozities urg' d, will be evident foz 


releas'd, as Lictleroo himlelf is Sed. 748, 
defealanc'd, as Sir Edward Coke upon that 


loft dp Attainder, Set. 745. 


> 


J 


4 be extingutſh'd by Re-feoffment of the warranter oz 
bis Heirs, by the Garrant Deir, 
In all theſe Caſes, if the 


: 
A 
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15 
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: 
; 


: 
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- So if A. binds him and his Peirs to warrant to B. his Heirs 
and Aſſigns, E. dyes, his Petr releales the warranty, and dies. 
and then the Heir of the Ven aſſigns: The Tenant is implead- 
edby A. ; 

Tf be map reburt by his bare poſſeſſion without ſewing how 
the warranty extended to him, A. can have no benefit of his 
Relcaſe befoze any aſſignment was made; foz the Demandant 
cannot be ſuppos d to know the time of the alignment, and 
conſequently cannot know how to plead the Releaſe, until the 
time of the afſignment appear , which is moſt conſonant in tea 
ſon with the Authozittes befoze urg d. 

Another reaſon is, That conſtantly, in elder times, when 
the Tenant pleaded a warranty to reburr, he concluded his Plea, 
that if he were impleaded by a ſtranger , the Demandant was 
to warrant him, which could not be without wewing how the 
warranty extended to him ; to he was not to warranc him, if 
impleaved by a ftranger; becauſe he had poſſefſion of the Land 


only. | 

Sir Edward Coke in Lincoln Colledge Cale, cites the Book 
of 38 E. 3. C26. ag ad judę d to 
on of the Land is (uffictent foz the Ceuant to rebutt, 
the Aﬀignee map rebutt a warranty made only to a 
bis Heirs : It that were ſo, it were to his 
is no ſuch Caſe in 38 E. 3. f 26. but the 
38 E. 3. . 21. and he quotes the folio trulp 


Caſe is not, That an Alignee map reburt , 
a warranty mave to a man and his 


Fobm Bole Eſq. & alu, ver. 
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The Cale of 7 E. 3. was, That Land was given in tayl, 

and the Donor warranted the Land generally to the Donee, bis 
Þeirs and Aſſigns, the Donee made a Feoffment in Fee, and 
died without Iſſue 3 and the Donor tmpieaving the Feoffer 
was rebutted, becauſe he had warranted the Land to the Donee, 
bis Heirs and Alligns, and the Feoffee claimed as Aſſignee of 
the Do nee, and therefoze reburied not becauſe he had a bare poſſe(- 
flon. But this Judgment of 7 E. 3. Sir Edward Coke denies 
(and perhaps juſtly) to be Law now, becauſe the Eſtate tay! 
being determin'd to which the warranty was firſt annex d, the 
whole warranty detetmin d with it. 
But however, the Caſe no way pzoves what it is alledg'd 
fo} in Lincola Colledge Cale, That a man may rebutt without 
ever ſhewing the warranty extended to him, fo the Feoffee did 
in that Cale chem it: Do in the Tale 45 E. 3. . 18. the Feme, 
who rebutted, (hew'd ſhe was Ozantee of the warranty. 

To this may be added. That what is delivered, as befoze , 
in Lincoln Co Cate. is neither conducing to the 
gtven in that Cale, no: is it any Opinion of the Judges, but is 
Dir Edward Coke's fingie Opinton, emergentlp given, as ap- 
pears moſt clearly in the Cale, 

To conclude, | 
£aben the Feoffees were ſeis d to the uſe of William Veſcy fo; 
bis tile, and after to the ule of the Defendant, his wife, foz her 
life, and after to the uſe of the right Heirs of William Veſcy, 

And when by Operation of the Statute of 27 H. 8. the 
poſelBion G yought ts theT hs, the warranty made by 

illiaw Veſcy te the Feoffees and their Heirs, & wholly de- 


02 if befoze the Statute the Feoffees had executed an Eſtate 
— the Remainder to his wife foz iife, the Remaio- 
der to deirs. 

The warranty had been txtinguiſh d by ſuch Execution of E- 
ſlate, and releag'd in Law, fo? it could be in none but in Wil- 
liam and his Heirs , who cauld not warrant to himſeif, oz 
ſelves. Oy Lattleron Sed. 743. log his Þeirs, in ſuch Cale, 
not by Purchaſe, but Limitation, becauſe the Freehold was 
him with a Remainder over ts his right Þeirs, and (o bath 
great an Eſtate in the Land as the Feoffees had, and then 


warranty ig gone by Littleton. 
Ece And 
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And now the Scaruce executes the poſleſſion in the ſame man- 
ner, and the warranty is in none, fo the time pzeſent oz future, 
but cxting: If the warranty had been to the Feoffees, their 
Heirs and Aſſigns, it might have bekn moze colourably que. 
mon d. Mhether the mean Remainder were not an Aſſignee of 
the Feoffees, and (o to have benefit of the warranty; but 
the warranty bring to the Feoffees and their Þetrs only, no 
Eſtate rcmaining tn them, no Aſſignee can pzetend to the war- 
ramry, 

— William Veſcy could by no poſſibility ever warrant this 
Eſtate to the Defendant during hts lite, and where the war- 
ranty cannot poſſibly attach the Anceſtor , it ſhall never attach 
the Heir, as by Lictleton's Caſe : If a man deviſeth Lands in Fee 
to another with warranty, (og him and his Heirs, his Þetrs 
ſhall _— bound to the warranty, becaule himſelf could ne- 
ver be. 

And though in that Cale the Eſtate to be warranted, com- 
menc'd after the death of the Warran'cr , and here the Remainder 
to the wife is in being befoze his death, yet the reaſon differs 
not; foz himſelf could no moze warrant this by any poſſibility 
than that, and his Heir might ag equally warrant the Eſtate 
devis'd, as thts. 

Next Juſtice jones in Spirt and Bences Caſe, cites a Caſe 7 
Eliz. the (ame with this Reſolution , reſolved in the Common 
Fleas, That the mediate Remainder could not be warrant- 


ed. 

In this Caſe, it the Feoffees befoze the S atute had either vo- 
luntartly, oz by coercion of the Chancery, after the death of the 
firſt Ceſtuy que uſe foz life executed the Eſtate of the mean Re- 
mainder, ſuch perſon in Remainder could have no benefit of the 
warranty, being but an Aſſignee of the Feoffees, becauſe the war- 
ranty was only to them and their Hetrs. 

No moze can the perſon in Remainder hett, whole Eſtate is 
erecuted by the Statute, be warranted moze than if ſuch Eſtate 
hay been executed by the Common Law. 

There are another ſozt of perſons who may rebutt, and per 
haps vouch, who are neither Heirs nog formally Aſſignees to the 
Garrantee, but have the Eſtate warranted, diſpoſitione & inſti- 
tuto Legis, which J concetde not to differ materially, whether 
2 Arr Eſtate warranted by the Common Law, oz by 
0 rilament. 


* 
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The firſt of this kind J ſhall name, is Tenant by the Courte- Af. 5 n 


te, who, as was 35 A. might reburt the warranty 
made to his wives 01; yet was neither Peit noz formal 
Adignee ta any to whom the warranty wag granted ; nothing is 
ſaid in the Book concerning his rouching, but certainly the wives 
— tn Lode — > 
ranger, map warranty, 0} re- 
butt, as the Caſe of 43 E. 3. . 18. 1. _ 

is obſervable alſo , where ſuch a Tenant 


of the Villains , fo; this warranty muſt be as to an 
Eſtate warranced was but fo} life) and the Lords 


—ͤ—ũTuvw— —ñ—— — —— - 
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the warranty having not attach'd him the Baſtarvs life , 
the Lord by Eſchear could have no benefit of ff, but if it had at- 
tach d him, he might ; wr viderur. 

In this Caſe, if the warranty were to the Baffard and big 
Heirs only, it determined, he dying without Jauer, and then 
there could be no Reburrer op Voucher by the Lord by Eſchear, if 
the warranty had attach d the Petr; but if if were to him , big 
Heirs and Aſſigns, then the Lord, whoſe title is by the da and 
Olſpoſition of the Law, and not as Aﬀlignee in the per had, not. 
withtanving the benefit of this — 3; quod nota. . 

Theſe Caſes art menttoned in Lincoln Colledge Caſe, and in 
Spirt and Bences Cafe in Cr. . and in both places admitted foz 
Law, 

Naz ſeems this very unreaſonable z That the warranty being 
an intent to the Eſtate warranted, ſhould accompany it where 
the Law diſpog'd the Eſtate and Land warranted to all in. 
tents. 

2 In many Caſes the La» diſpoſing the Eſtate, it the wacrancy 
attended it not, the diſpoſition made by the Law were in vatn, 
= without the warran'y the Ellate may be neceſſarily avoty- 
c 


Such perſons who come to the Eftate, diſpoſrione Legis, att 
not pzoperly in, inthe . but they modally have the Eftate by 
confent, both of the CHarranter and Garrantee, becauſe 
have it by the AG of Law, Statute or Common, to whole dif] 
edery man ta as much conſenting, and moze ſolemnly than be ts 
to his oon pute Deed, 

after this way, if the two laſt Caſes be Law, the Ceſtuy 
que uſe having bis Eſtate by operation and of the 
Statute of Uſes of 27 H. $. may have the be of the warranty 
attending the Eſtate, though he be no foxmai Aflignee oz Þetr 
to the Feoffees to uſe, 

Many other Eſtates are of this kind ; ag Tenant in Dower, if 
endowed of all the Land warranted, An Occupant, Tenants by 
the Seature of 6 R. 2. C. 6, where the Feme conſents to the Ra- 
viſher. Temntby 48 5 F. M. becauſe the ward conſented ta 
det taking conſent. Lands 
&e. 


in the Cafes of 22 AT p. 37. & 29 Af p.34. Whe- 
ther notwithſtanding the warrney hay vecended 6 
Þetr, the Lands were in the pofſeſton of 
firf and of the Baſtard in the ſecond Cale, 


Jes Bole Eſq, & l, ver,; 
Anne Horton Widow. 


323 


—_— 
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The Court was in this Caſe divided, vis. The Chief Jus 
—.—ů — and Juſtice 
Wylde Juſtice Atkins for the Tenant, 
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CONCERNING 


PROCESS 


Our of the 


CourTs at W ESTMINSTER 


INTO 


WALES 


Of late times, and how anciently. 


Man taken upon a Li in England, puts in two 
Welch men for his Bayl, Judgment paſſing againſt him, 
it was a Queſtion, (Whether after a Capias ad Sa- 
tisfaciendum iſſue d againſt the Puncipal, who was 
not to be found, Pꝛoceſs might iſſue into Wales, 
which muſt be by Scire Facias, firff againſt the Bayl; whereupon 
Mann the of the Kings Bench intozmed the Court that 
it had been (o done in like Caſes many times. 

But the Court was likewiſe infozmed, that Brownloe, Chief 
Progorary of the Common Pleas, affirmed they did not then uſe to 
ſend ſuch Proceſs into Wales, but only Proceſs of Outlawry. 


But 


Miymnorandumn, 
Theſe Notes 
following 
were all 
wrote with 
the proper 


diſed by him, 
in order to 
be delivered 
in Court. 


to Jace Bok 
ſirode part 2: 


C5495 Hal! 
and Rothe - 
rams Caſe: 
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But Mann affirming that their Courſe was otherwile in the 
Kings Bench, the Court awarded Proceſs into Wales againſt the 
Bayl, and (aid, It the parties were grieved, they might bying 
their Writ of Error. 

. This Award of the Kings Bench hath no other Foundation 
to juſtifie it, than Mann's the Secondartes Jnfozmation, That 
the like had been often done, which was his own doing poſſibly, 
and never fell under the Conſideration of the Court. 

2. The Court weighed it no moze than to ſay, The parties 
gricved might have a Wric of Error, which by the way mut be 
wto the Far iame ni, fo; it concerned the }uriſdiQtion of the Court, 
which the Act of 27 Eliz. for Errors in the Exchequer Chamber ex- 
cepts ; and upon that ground any injuſtice might be done, be. 
cauſe the party wzonged may haue a Writ of Error. 

3- Brownloe the Chief Pronotary of the Common Pleas, and a 
moſt knowing man, affirm'd no ſuch Proceſs lud thence into 
Wales, and but only Proceſs of Outlawry. 

Do as this awarding of Proceſs into Wales, upon the uſage of 
that Court, affirmed by Mann, is counter'd by the contrary u- 
lage of the Common Pleas , affirmed by Brownloe: Therefoze 
that Book and Authority is of ng moment to juſtifie the iNuing 
of a Scire facias into Wales. 

11 Jac. Bol- The next Caſe in time is 1 Jac. in Debt upon a wa, 0s 

ſirode pert 2- Mon was law in the County of Hereford , upon Nil 

7 3.5 pleaded, the Plaintiff had judgment and Execution, and a Writ 
to the Sheriff of the County of Radnor, tu it Erecution,who 
did not, but made his Retozn , That breve Domini Regis non 
currit there. 

O. How an Coke, the Chief Juſtice, ſald, befoze the Statute of 27 H. 8. 


— grounded hunle it upon a Caſe in . of which moze ano 
origins), uo. In this Caſe the Court did agree, the Writ of Executi 
leſs the e Did well go into Wakes, and amerced the Sheriff 10 |. (ay his bad 
% Meriſcat, Actegn. 

and declared Jn this Caſe Dodrid with Coke, and (aſd, It the 
— — Gould be otherwile, all the Erecutions in England would 
of Hereford. be defeated. 


This was a Reſolution upon ſome Debate among the Judges 
of the Court, but upon no Argument at Bare fo; any thing ap- 


Per 
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Per Doderidge, Jt Debt be bzought again one in London, and 18 Jac- N N. 
after the Defendant removes, and inhabits in Wales, a Capias ad + 
ſarisfaciendum may be awarded againſt him inta Wales, oz into a. 
np County Palatine, and this was his Opinton eraciy in the 
fozmer Caſe. 

But as the courſe of the CommonPleas was alledged to be con- 
trary to. what Mann (aid wag uſed in the King Bench, in the Caſe 
of Ha'l & Rotheram, 10 Jac. befoe cited ſo. 

It was in the ſame year 1 Jac.wheretn the Kings Bench reſolv- 
ed, That Execution did well iſſue to the Sheriff of the County of 
Radnor of a Recovery in Debt in the Kings Bench, and fired the 
Sheriff fo his Recorn, that breve Domini Regis non currit in Wal- 


lia. | 

Reſolved otherwiſe in the Common Pleas,and that by the whole .  1:c. 604- 
Court, Chat a Fieri facias, Capias ad Satisfaciendum, og other Ju- bolt f.214- 
dicial Proceſs did not run into Wales, but that a Capias utlaga- 
tum did go into Wales; and as Brownloe, Pꝛonotatp, then ſald, 
that an Extent hath gone into Wales. 

And it is undoubtedly true, as to the Capias utlagatum and 
Extent, but as to all o judicial Proceſs intg Wales , upon 
Judgments obtained here between party and party, bithertothere 
is nothing to turn the Scale : The judgment of the Court of 
Common Pleas being dixtuly contrary to that of the Kings Bench 
in the ſame age and time. | 

Upon occaſion of a Procedendo moved to to the Council 9222 | 
the Marches, who had made a Decree, That (ome perſons — "og 
in the Engliſh Counties, where they at leaſt exerciſed juriſchction, f. %. Betons 
thould pay montes recovered againſt him at a great Seſſtong tn <**: 
Wales, he having neither Lands oz Goods, no} inhabiting in Wales, 


having obtained a Prohibirion to the Council of the Marches, the 
Court of the Kings Bench was againſt the Procedendo. And Juſtice „ te 
Jones Cited a where Judgment was given in the great Seſſions mentioned 


of Cardigan, againſt a Citizen of London, who then inhabited ph<n tho ke 
there, and after removed his Goods and Perſon thence, that up red by — 
on great deliberation it was reſolved, A Certiorari ould tue N 
out of the Chancery to remove the Retoꝑd aut of Wales, and that cee the 
then it Gould be (ent by Mirtimus into the Kings Bench, and ſo Ex- Reſolutions 
ecution ſhould be awarded in England of the Judgment had in bd 
Wales, Ik this were ſo, fon which there is no other Authozity 

but that juſt ice Jones cited ſuch a Caſe, not mentioning the cime, 

J agree it would ſeem ſtrange,that a Judgwen: obtained in Wales 

ſhould by Law be executed in England, and that a judgment ob- 

tained in England, could not be — — Wales. _ 


— — __ T_T 


398 Proceſs into W ales. 


Ora Cart, But in the ſame pear, in Eaſter Term befoze, at an Aﬀembly 
* of all the Juſtices and Barons, it was reſolved, where judg- 
ment Was given in Debt at the great Seſſions in Wales againſt a 
Deſcndant inhabiting there , and the Defendant dying inteftate , 
This Caſe is ONE Who inhabited in London taking Adwiniſtration , that Exe- 
3 e cution could not be in Wales, becauſe the Admiviſtrator inha bit · 
focias ro bave th not there , not a Cerriorari granted out of the Chancery to 
Lands ls. * remove the Record, that ſo by Mittimus it might be (ent to the 
e Kipgs Bench 02 Common Pleas, to take fozth a*cire facias upon 
cir inh:bi- it, to have Lands out of Wales, oz Goods in the Adwinirators 
ws „ hands ilable ta it there. | 
ving Lands Chis was the Reſolurion of all the Juſtices and Barons fo; 
io uv, theſe Reaſons: Firſt, by this way all Judgmenrs given in Lon- 
Yon, o other inferior Juriſdiftions , would be removed, and cre- 


the Juriſdiction. 
Secondly, It would extend the Execution of judgments gt- 


ven in pore and limited juriſdid ions, ag amply as of Judg- 
ment at the Kings Courts ar Weſtwinſter. | 

By this Reſolution a Judgment giben in Wales ſhall not be 
executed in England , out of their juriſdid ion of Wales, and 2 
Pari, a judgment giben in England, ought not to be executed 
in Wales,which is out of the Juriſdiftion of the Engliſh Courts, 
udgment given in the Kings bruch oz Common 


>3 —— given in the Ei 
of no effect againſt an Iriſh-man, Dutch man, q Scorch. 
— — x England liable to Execution 


oi commencing his Duſt , ought to be conu- 
denefit de might have from it. 


Noz 
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Noz are Freſidents of Faq, which paſs ſub ſilentio in the 
Court of Kings Bench oz Common Pleas, in ſuch Caſes to be te- 
Carded. 

Foz Proceſſes iſſue out of the Offices regularly to the Sheriffs 
of the County, whereupon the Teſtatoz, the Perſon, Goods, 
02 Lands, are ſ(atd to be without diſtinqton of places within oz 
without the Jur:iſdiGion of the Court, if the name of the Coun- 
tp — to them, as thoſe of Wales ate, but not thoſe of 

read 


de muſt then look higher, and ſearch fox ſurer Pꝛemiſſes 
than thoſe late Awards of the Courts at Weſtminſter, to 
determine this Queltion, 


And firſt it muſt be agreed, That when Wales was a Ring- 
dom, o Territory governed by its own Laws , and the peo- 
ple ſubject to a Pyince peculiar to themſelves immediately, 
and not to the Crown of England, no Proceſs, of any nature, 
could iſſue thither from the Courts of England, moge than to 
any - w Forreign Dominion that is not of the Dominion of 
Engla 

In which Allertion J neither do, noz need affirm any 
thing, Whether Wales were held from the Crown of England 
by Feodal Right, og not? and what ſozt of Liegeance the Frin- 
ces of Wales, and from what time, did owe to the King of Eng- 
land? Fox whatever that was, pet Wales was governed by its 
own Laws, and not bound bp any Law made in England to 
bind them moze than Scotland was, when yet the Ring of Scoc- 
land = homage to the King of England fo that verp Kingdom 
of Scotland. 

J begin then with the time that Wales came to be of the Do- 
minion of the Crown of — — , and was obliged to ſuch Laws 
as the Parliament of England would enac purpoſely to bind it. 

This was not befoze the entire ſubmiſſion of Wales (de alto 
& baſſo) as the wozds of the Statute of Rut land are to King E. . 
which a little in time pꝛeccded the making of thole Laws foz 
Wales, called the Statute of Rutland. 

Whether it was really a Statute by Parliament, oz conceſſion 
of the King by his Charter, fo2 the future Government of Wales 
is not material ( foz ſo at leaſt it appears to be). 


Ffrf 2 But 
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But by what tranſacton locver, either of voluntary ſub- 
miflton , 02 partly by fozce of Arms it was effened, it is evb 
dent, that from that time Wales became abſolutely of the Do- 
minion of the Kingdom of England, and not only of the Em- 
pire of the King of England, as it might poſſibly have been, 
fo2 now Scotland is, 

The wozds of the Statute of Rutland are, Divina Providentia 
quæ in ſui diſpofitione non fallitur, inter alia ſuz diſpenſationis 
wunera quibus Nos, & Regnum Noſtrum Angie decorari dignata 
eſt, terram Wallis cum incolis ſuis prius nobis jure feodali ſub- 
jGam, Jam ſui gratia in proprictatis noſtre Domin. obſtaculis 
quibuſcunque cefſant bus, totaliter & cum integritate convertit, 
& coronz regni pred, tanquam partem corporis ejuſdem arnexit & 
uni vit. 

So as from this time it being of the Dominions of the Eng- 
I, the Parliaments of England might make Courts to bind it; 
but it was not immediateiy neceſſary it ould, but its fozmer 
Laws ( ercepting in point of Soveraignty ) might Mil! ob. 
tain, 02 ſuch other as E. 1. ſhould conftitute, to whom they 
bad ſubmitted; and accozvingly their Laws , after their Sub- 
wiſſion, were partiy their Old Laws, and pattly New, 02dained 


Leges & Conſuetudines partium illarum hadtenus uſitatas co- 


Star, Wallis. ram nobis & proceribus Regni noſtri fecimus recitari ; quibus 


diligetter auditis & p'enius intellectis, quaſdam illarum de con- 
filio procerum prædictorum delevimus, —_ permiſimus , & 
quaſdam cotreximus, & etiam quaſdam alias adjiciendas & faci- 
endas decrevimus, & eas de c#tero in terris Noſtris, in partibus il- 
lis perpetua firmitare tener i, & Obſervari volumus in forma ſub- 


ſcri 

Eben follow the Ordinances appointing Writs Original 
and Judicial, in many things varying from thole of England, 
and a particular manner of pzocerding, and a particular Juſti- 
ciar to adminiſter Juſtice, and particular Chancery, out of which 
the Wrics lo thoſe parts were to iſſue. 

So as though Wales became of the Dominion of England 
fcom that time, yet the Courts of England had nothing to 
do with Adminiſtration of Juſtice there, in other manners 
than now they have with the Weſtern Iflands , Barbadoes , Se. 
Chriſtophers , Mevis, New Encland, which are of the Domini- 
ons of England, and ſo is Ireland, the Ifles of Garnſey and Jerſey 
at pzeſent, all which may be bound by Laws, made reſpenively 
fo; them by an Engliſh Parliament: but all, oz moſt of them, at 
peſent 


Proceſs into W ates. 


401 


pzelent by Laws appointed and made by the King's Letters Fa- 
tems, and the Kiog's Writs Original oz Judicial from the Courts 
of Weſtminſter go not there ; fo anctent iy were Gaſcoign , Guy- 
en, and Calais of the Dominions of England, but governed by 
the Cullowes and Laws ulrd there, and out of the Juriſdiction of 
the Kings Courts. 

And it is obſervable , T hat theſe Territories of France were 
not held by the Crown of England by that right it had to all 
France ( as much miſtaken) and particulariy by Sir Edward 
Coke in Calvin's Caſe : Fox thoſe Territories, by an fa and 
Concluſion of Peace made by E. 3. with the French , which 
was ratified by the Par liaments of both Ki thoſe Terri- 
tot ies were then annexed thereby to the Dominion of the Crown of 
England ; whereof J had a fair and ancient Copy from Mr. 
Selden, but loft it by the fire. 


of England and Ireland, appears by the Book 2 R. 3. f. 72. 
But to all Dominions of Acquiſition to the Crown of 
and, (ome Wrirs out of the King's Chancery have contents 


And that Gaſcoign, Guyen, and Calais were of the Dominions 2 K. 3. C. 


run. 
Sir Edward Coke, in Calvin Cale, calleth them Brevia catvia' ca 
wandatoria, & non remedialia, diſtinguiſhing rits into Bre- 7. Rey. .. 20. 


via mandatoria & remedialia, & Brevia mandatoria non remedia- 
lia : The firſt lozt, he ſaith, never iſſue into Dominions belong 
ing to England, but not parts of it; the other do. 

Mode intelligibly it may be ſaſd , That Writs in to 
the particular Kights and Pꝛoperties of the Subje&t be 
calls Brevia mandatoria remedialia) fo} this Writ ig a Mandate, 
ifſue not to Dominions that are no part of England, but belong- 
ingto it: Foz ſurely, as they have their particular Laws, ſo 
conſcquently they muſt have thetr particular Mandates oz Writs 
in ozder to them. 

And though their Laws ſhould by accident be the ſame with 
thoſe of England, as hath happened to Ireland ſome times, 
and now to Wales, pet the Adminiſtration of them is not ne- 
ceſſatily by and under the Juriſdiftion of the Courts of Eng- 
land. 
Brevia mandatoria , & non remedialia , are Writs that con- 
cern not the particular Rights oz Pꝛoperties of the Subjeds, 
but the Goverament and Superintendency of the King, Ne quid 
Reſpublica capiat derrimenti , ſuch are Writs for ſafe Conduct, 
and protedion, Wrirs for Apprehenſion of perſons in his Dominions 
of England, and withdrawing to avoid the Law into other of 

his 
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his Domimons, as he inſtances in ſuch Writs to the Dominions 
of Gaſcoign , viz. tothe Major of Bourdeaux , there to ccrtifie 
concerning a perſon Dutlaw'd in Eng and, if ye were in Servirio 
Regis there ; of like nature are the Wrirs of Ne Excat Regnum, 
de Leproſo amovendo, de Apoſtata Capiendo, ad quod damnum, and 
Writs to call perſons thence (as hath been done befoze they had 
Burgeſſes to the Parliament of England). 

And Writs of Error into all imons belonging to England, 
lyt upon the ultimate Judgments there given into the Kings 
Courts of England, to reverſe Judgments, 0} affirm. which is 
the only Writ which concerns Right and Property between the 
Sud jects that lies. ; 

The Keaſons are, Firſt foz that without ſuch Writ, the Law ap- 
pointed 02 permitted to ſuch inferiour Dominion, might be inſen- 
fibly changed within it ſelf , without the aſſent of the Dominion 
Superiour, 

Secondly, Judgments might be then given to the viſadban- 
tage oz leſſening of the Superioriry , which cannot be reaſona- 
ble; og to make the Superiority to be only of the King, not of 
the Crown of England (ag King James once would have it in the 
Caſe of Ireland, ex relatione J. Selden mibi, whom King James con- 
ſulred in this Queſtion), 

T he pzagice bath always been accozdingly , as is familtariy 
known bp reverſal oz affirmance of judgwents given in the 
Kings Bench iu Ireland, in the Kings Bench here, which is cnough 
alone to pzove the Law to be ſo to other (ubozdinate Dominions. 

And it is as clear, That Writs of Error did lye in the Kings 
Bench to reverſe Judgments in Calais ( and the reaſon is altke ) 
per Curiam, foz which were divers Preſidents. 

This being the late of Wales, when it. firſt became an Ac- 
ceſſion to the Dominion of England under E. r. and when it was 
far ſrom the Juriſdiction of the Courts of Juſtice in England, 
as befoze it was added to the Dominion of the Crown of Eng- 
land, And as other Dominions added to it were 7 H. 4. f. 14. 
it was queſttoned only, Whether a Protedion, quia moratur in 
obſequio noſtro in Walzs, were good ? becauſe, (aith the Book , 
it is within the Realm of England : it may be as inthe Caſe of Ba- 
ſtardy, the Hugband being infra quatuor maria, which doubtleſs 
was the Iſle of Brittain, fo the Primacy of Biſhops in Scotland 
and Wales was that of England, Qu. abour this, but that gives 
no Juriſdiction to the Courts. 


There 


—— 


Proceſs into Wales. 403 


TCbere were two ways by wyich alteration might be wzought: 
The firſt by Ad of Pariiamene in England, making Laws to 
change either the Laws oz JuriſdiGions of Wales, 02 both. 

Tye (ccond , by Alterations made in the Laws fozmerly 
by bim eſtabliſhed by E. 1. himſelf, and perhaps by his Duc- 
ceſlozs , Kings of England , without Parliament, by a Clauſe 
contained in the Cloſe of that Statute o; Ordinance, called Sta- 
tutum Walliz, in theſe mods: 

Ee ideo vobis Mandamus quod premiſſa de cætero in omnibus 
obſervetis, ita tantum quod quotiescunque, & quandocunque, & 
ubicunque nobis placueric poſſimus prediGa Statuta, & eotum par- 
tes ſingulas declarare, inter pretari, ddere five diminuere pro noſtræ 
libico voluntatis, prout ſrcuritati noſttæ & tertæ noſttæ predidæ 
viderimus ex pedit i. C is ſet ins to extend but to the perſon of 
E. 1. and not to his Succeſſors ; and however , no ſuch change 
was made by Vim oz his Succeſſo)s. 

But the firſt remarkable ditet ation made, ſeems to have 
been by AR of Parliament, and pzobably in the time of E. r. 
who reigned long after the Scature of Wales, but the A& it (elf 
is no where extant, that I could learn. But great Evidence 
that luch there was, which in ſome meaſure gave a Juriſdi61on 
to the Kings Courts of England in Wales, not generally, but over 
the Lozdſhips Marchers there. 

_ appears clearly by a Caſe, — — cited vc it E. 

* that J know, — 2 — r 322. 
ks, but pzinted by Fit herbert out 27 — 
ba of > — — — 5 22 — 


wen 2 

of Movel Difſeiſin was bzought 
&... tenemento in Gowre, and 
Sheriff of Gloceſter , 


the Land put iu view was in Wales. 
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(2) That the Land was out of the Power and Bayliwick of 
the Sheriff of Gloceſter, 

(3) That the ame ought to be taken in the County where 
the Land lies, and that Goures-land was in no County. 

(4) That the Writ: wag de libero tenemento in villa, five Ham- 
lerto de Couerſe, and Gouer, was no Uillage oz Þamilet, but an 
entire Country conſiſting of two Commors. 

— theſe Errors aſſigned Scroope, then Chief Juſtice, made 
Antlwer, 

1. That Gower is a great Barony in the Marches of Wales, and 
That everp Barony of the Marches hath a Chancellor, and its 
own Writs, whereby one Tenant wzonged by another map be 
righted : But when the Lord is outed of his intire Barooy, be 
can have no remedy by his own Writ, foz be is outed of all his 
Juriſdition, 

And it is repugnant to demand Juſtice of him whoſe Juriſ- 
diction is queſtioned, that ts, to give it.ut mihi videtur. 

That therefore it was ordained by Parliament, when the Baron 
or Marcher is outed of his Barony in the Marches of Wales , he 
ought to go to the King for Remedy , and have a Writ in the 
Kings Chancery directed to the Sheriff of the next Engliſh Coun- 
ty, and the Sheriff of Glecefter ſerved the Wrir, as being the next 
Engliſh Sheriff. This being the moſt material, the other Errozs 
were allo anſwered, and the Judgment was affirmed, 
From this Caſe we may learn, and from ns other, as J be- 
lieve, at leaſt with ſo much clearneſs, That the Summons of In- 
habicancs in Wales, and the tryal of an ſue there arifing.hould 
be by the Sheriff of, and in the next adzoyning Engliſh County, 
was firft ozvained by Parliament, though the Act be not extant 
now; non is it concefved how it ould be otherwiſe, it being an 
empty Opinion that it was by the Common Law, as is touched in 
. but were ſtrangers to the 

Fo if the Law had been, that an ue ariſing out of the Ju- 
riſdiction of the Courts of England, (hould be ttye d in that Coun- 
ty of England next to the place where the Iſſue did ariſe: not only 
any Iſſue ariſing in any the Dominions of England out of the 


Realm, might be trped in Eng and by that rule, but any Ju a. 


riſing in anp Forreign parts, as France, Holland, Scotland, 
— wert not of the Dominions of England nige pn. 
ri ratione, be tryed in the County next ad joyning, whereof there 


is no Veſtigivm foz the one oʒ the other, noz (ozts it any way with 
the rule of the Law. 


2. This 


— 
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2. This Ordinance of Parliament extended not to all Wales, 
but onlyto the Lordſhips Marchers there , noz any wap com. 
pzehended the ancient Shires of Wales, oz Body of Princi pa- 
licy to which the Ordinance of the Statute of Rutland only ex- 
tended : Foz Lordſhips Marchers were out of the $hires, as ap- 
pears by Statute 27 H. 8. 
- 3- It appears bythe Cale, that Gower was not within any 
County at that time. 
Another Caſe to the ſame purpoſe is in Firz herbert, Title Firz. Juric- 
Juriſdiction, and not in any other Reports, 13 E. 2. in a Writ 4.13 K. 


of Coſenage, the Demand was of Caſtle of K. and Conor ct 
J. the ndant bed the Caſtle and Commot were in W 
where the King's Wiit tuns not; and it was ſatd that the 


was not intelligible in the Courts of England, and Judgment was 
pzayed if the Court would take Contzance. 


To give the Cour: juriſuid ion, it wag urged pzeſſingly, 


1. That they had given the Court juriſdicion, by alledging 
the Court knew not what was meant by Commor , which the 
Court was to detenmint whether it did o not: Therefoze Juri- 
didtion was admitted therein. 

2. Parning pzeſſed they had demanded the view, which gave 
the Court Juriſdiftion. 

3- Foz that the ©ziginal was directed tothe Sheriff of Here- 
ford, who by his Ketozn had teſtified the Summons, and the Ce-. 
nant had appeared, and ſo affirmed the Summons. | 

4- Foz that the view was had: Notwithſtanding all which, 
to give the Court Juriſdidios, it was (aid to Parning, Þe muſt 
ſap moze befoze the Court would have Juriſdiftion, TUbich 
dibently prodes Oat Bo Toure had ns Juriſdigion generally 
Land in Wales, as J obſerved from the fozmer Cale. 
ac of the partp gives Juriſdidicn to the Court, by elapſing 
time ta plead to the Juriſdidion, if it appear by the R 
Court hath no Juriſdi&ion, as in this Caſe it 
Then Woodſtock ſaſd. Though the Caſtle and C 


Commot a great Signiory was demanded, conſiſting 
Rents, and Services, and that the Caſtle and Commor 
in Capite of the King, as of his Crown, and ſaid, thoſe ſo 
were to be impleaded here, and not elſewhere, (o is 7 H.6. f,36.b. 7 K. 4. f,36.b+ 


O89 And 
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And (atd, the King by his Charter had granted the Caſtle and 
Commot to the Tenant in tapl. and thereupon ptay'd ald of the 
King, and it was granted hettupon. 

But befoze this was ſhew d, and that it was a great Signiory, 
and held of the King in Capire, by which it was no part of the 
Principality, no held under it, the Court would own no Juriſ- 
dition ; but when that appeared the Caſe was the lame with 
the fozmer in 1$ E. 2. and the Defendant had no remedy but in 
the Kings Courts. 

This Caſe was cited by Sir Edward Coke, in the Caſe befoze 
cited 11 Jacobi, concerning the Sheriff of Redoor, but the dit 
ference not obſrerv'd of its being a Lordſbip in Wales, help 
immediately of the Ring in Capice , noz that the Court owned 
ng Juriſdidtians generally concerning Lands in Wales by the 
Summons and view of the next adjoyning Sheriff. 


It appears not in the Caſe to what Sheri the Writ was 
directed , though this Caſe be in the Book at but it 
appears that thole of the Chancery, and the Judges of the Kings 

been conſulted with concerning it (in being. 
Dower in terra de Gower in Wallla) it muſt 
| and dittard 

as the was in 

Br. this Caſe, (aith , the 
Earl of Warwick, as bet ory of 
Gower , of the 
Chancer third 
patt Caſe 
of 11 make a 
Preci 97 to 
make Roy- 
alry than Parlia- 
ment then that 


2 
— 


Z 
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This is not it ange that Ads of Farliament are loft ſometimes ; Note. 
the Ad of 3 E. r. by which old Cuſtomes were granted, not ex. 
tant, but clear pzoots of it remain. 

Theſe thzee laſt Caſes therefoze, wherein the Tenants wete 
impleaded in the Courts here tog Land in Wales, and Summons and 
Execution made by the Sheriff of the next adjoyning County, are 
well warranted by an Act of Parliament not ettant, being foz 
either the Lordihips Marchers themſelves, oz ſome part of them, 

a agataſt the Lord himlelf, as that Cale of 18 E. 2. erpzeſlp 
relolves. 

All thele were real Actions : The firſt an Aſſiſe of Novel Diſ- 
ſciſin ; the ſecond a Writ of Coſenage ; the third a Writ of Dow- 


cr, 

The like Caſe is cited 19 H. 6.That when the Mannor of A- 1K. fa. A. 
bergavenny was demanded, the Writ was directed tothe Sheriff 
of Hereford, ag Newton urged, fo; this was a Lordſhip Mar- 
cher, and held of the King in Capite, as appears by Moore's 
Reports in Corawals Caſe, in that the Barony of Abergavenny 
was held by the Lord Haſtings of the King in Capite, to defend 
it at his charge, ad utilitatem Domini Regis. 

Exad ly agreeing with this Doarine is the Book of 21 H. 5. 218.7.f33-6. 
f. 33. b. if aSigniory in Wales be to be tryed, it (hall be tryed 
here by the Courſe of the Common Law ; but if Lands be held of 
a Signiory in Wales, it hall be tryed within the Mannor , and not 
ellewhere. 

As fo} that erpzeſſton, by the Courſe of the Common Law, it ig 1s Heu 
alſo in the Book 19 UH. 6. that Deeds and all other things al- 
ledged in Wales, (hall be tryed in the adjopning Counties at the 
Common Law, otherwiſe there would be a fatler of Right: Any 
of this opinion ſeemed moſt of the Juftices , arguendo obiter, 
the Cale befoze them not concerning Wales, but the County Pala- 
tine of Lancaſter. 

Of Churches in Wales a Quare Impedir ſhall be bzought in Eng- „ H. 4 £4 k. 
land, pet the Land, and other things in Wales, ſhall be determin- 
ed befoze the Stewards of the Lords of Wales, It it be not ot Lands 
between the Lords themſelves. 

There is an ancient Book remarkable to the ſame purpoſe , era. 
ſpeaking of the Common Pleas, This Court hath moze 3 
zance of Pleas of the Welch Sbires, than it hath of Pleas of 
the County of Cheſter ; fo the Pleag of Quare Iwpedirs,and of 
Lands and Tenements held of the King in chicf in Wales, halt 
be pleaded here, and they ſhall not be ſo of the County of Che- 
iter, 


Sg Land 
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Land in Wales immediately held of the King, is pleadablc in 


TY P-34 England per Haukford, 6 H. 3. no ſuch Boo at large. 


28 Ez c. 2. 


The Law, and doubtlels the Ordinance made by Parliament, 
mentioned in 1$ E. 2. concerning Lorcſhips Marchers, was th: 
lame concerning Laad held tn chict of the Kiog, and are men 
tioned in the Books as lynonimous, and were lo oz all Lore - 
ſhips Marchers wcre held from the Crown in chief, no} could the 
King pzobably have other Lands in chief in Wales „ bcſide the 
Lord{hips Marchers, fc2 all was cither of Lordſhips Marchers, 
02 Lands belonging to the Principality, and held from it, and 
not from the Crown in chief: Co this purpoſe there ts an anctent 
Statute 28 E. 3, very convincing: 

All the Lords ef the Marches of ale, ſhall be perpetually At- 
rendants, and annexed to the Crown of England, as they and their 
Anceſtors bave been at all times before this, in whoſe hands ſocver 
the ſame principality be, or ſhall come, 

And they being no part of the Pyzincipality, and conſequent- 
ly not under the Statute and Ordinance of Wales, 12 E. 1. It was 
pzovided by a Law, That they ſhould be impleaded in Eg, 
and the Summons and Tryal to be by the Sheriff of, and in the next 
adjoy ning County. 

Accozdingly you find the pzanice was by many aucicut Ca. 
ſes remembzed , but the Lear Books of E. 2, being never pziut» 
ed , wherein only that Statute is mentioned otherwiſe than in 
Firz-herbert's Abridgment, and the Statute it (elf not ertant, 
gave occaſion to men obiter in the time of H. 6. & H. 7. long at. 
ter, to ſay that (ſuch impleading to matters ariſing in Wales in 
the Courts of England, and the Tryals to be in the adjacenz 
Counties, becaule they knew not it came to paſs by Ad of Par- 
liament, was by the Common Law, on which had they reflected with 
ſeriouſnels, they had found it impoſſible. 

Foz that Tryals conceraing Lands in Wales, quatenus particu- 
larly Wales, after it became of the Dominion of England, ſhould 
by the Common Law be differing from other Tryals in England, 
and in the adjacent Counties, could not poſſibly be to; Wales, 
was made of the Dominion of England, within time of memozy, 
viz. 12 E. 1, and whatever Tryal wag at Common Law, muſt 
be beyond all memozy : Therefoze no ſuch Tryal foz Land in 
Wales particularly could be by the Common Law. 

It remains then, That if ſuch were at Common Law, it muſt 
be fo} Lands in all Dowinions of the Acquiſition of England con: 
(cquently foz Ireland, Garniey, and Jerſey, Gaſcoign, Guyen, 
Calais, Tournav, AS well as Wales but it was never in 
Macice 
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pꝛadice 02 pꝛetence that any ſuch Tryals ſhould be foz any Land 
in thele places. 

Therefoze it is evident, That it was, and it could be no o. 
therwile than by Act of Parliament, that Wales differed from the 
other Dowin;ons, belonging to england, in theſe Tryals. 

No was it by any new Law made by E. . 0} any his Duc- 
ccſv29,by the Clauſe in the end of the Statute of Rutland, which 
bath nev-r been pzetended 2 Fox by that Clauſe power was gt- 
ven co charge Laws ſimply fog Wales, but this wap of Tryais 
changes the Law of England, in ozder to Tryals foz Land in 
Wales, which that Claule neither doth, no could warrant. 

VB: (1575 this new way of Tryals concerning Lordſhips Mar- 
chers held in chief trom the King, the Books are full, that in 
Quate Impedirs fog diſturbance to Churches in Wales, the Sum- 
mons and Tryal mull be by the Sheriff of, and in the adjacent 
Counties, which is often affirmed and agitated in the Books, 
but with as much confuſion, and as little clearneſs as the other 
concerning Land. 

Co this purpoſe is the Caſe befoze 8 E. 3. the Pleas of Qua» 5 £3-55- 
re Impedits, and of Land and Tenements held in chief of the King 
in Wales, (hail be pleaded there. 

A Quare Impedic bzought by the King againſt an Abbot, ex- 15 E. 3. Fus. 
ception taken that the Church was in Wales, where the Kings Writ — 
runs not, & non allocatur, foz the King was party by the Boon. 
as a reaſon. 

A Quare impedir cannot be bought in Wales, becauſe @ Writ u H. = 4, 
to the Biſhop cannot be awarded, to they will not obey it. and * 
ſo was the Optnion in that Cale of Danby, Morton, and New- 
ron, that Quare Impedits fog Churches in Wales muſt be bzought 
only in the King; Courts, and the Opinion is there, that the 
Pytince couly not dirta a Win to the Biſhops in Wales, upon 
Quare Impedits there bzought. 

S0 1s the Book of 30 H. 6. of Churches in Wales, a re 30 Hs. CG. B- 
Impedu (hall be bzought in England ; the Caſe was cited befoze 
concerning Tryvalsof Lands in Wales. 

A OQuare Impedit was bought in the County of Hereford of d 35 H.4. C. 
Murbance in Wales to pzeſent to a Church,erceptton was taken ** 
by Lirtleron only to this, that the Plainciff did not ſhew in his 
Count o; Writ, that Hereford was the next adjopning County. 
but by the Book it was well enough, foz if Hereſord were not 
the nett adjoyning County, the Defendant might ſhew it, but no 
exception was taken to the bzyinging of the Wric into the County 
of Heret-rd, if ft were the next Coun! y, 


Quite 
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3514 6.4.33 Quare lupe hall be bought here of Churches in Wales, 


and ſhall be ſued in the Counties avzoyning, foz that the Juilices, 
(read it) Biſhops, will not obey any man there. | 

It a Quare lmpedit be bzought here of a Church in Wales, it 
ſhall be tryed in the County adjopning: The reaſon there given 
is the (ame as in many other Books, Car nous avomus power ad 
eſcrier al Eveſque mes ils voy lont, & parront ceo diſobeyer. 

It is manifeſtly mil-pzinted, Car nous navomus power ad e- 
ſcrier al Eveſque mes ils voylont & parront ceo diſobeyer, which 
is not (enle, 

By theſe Books, and many other, it is clear, Quare Impe- 
dirs were fozmerly bought in England ſoꝭ Churches in Wales, ag 
real Writs were foz Land, and the Tryal was in the next adzoyn- 
ing Engliſh County, 

But as thoſe Tryals foz Land were only fo Lordſhips Mar- 
chers held of the King in chief, oz part of them, and that by ſpe- 
clal Act of Parliament, as hath been opened. 

So the Quare Impedits bzought in England, and Trpals there 
had upon them, were not foz all Churches in Wales, but foz 
Churches only within the Lo: dſhips Marchers, whether of the 
Kings Patronage, 0} others ; log there it is certain, accozding to 
the reaſon given in the Books, that the Stewards of the Lord- 
ſhips Marchers, to whomlot ver they belonged, could not wzite 
to the Biſhops, And Nen ton wag right, 19 H.6. That if Anton 
of Dower once bzought in the Court of any Signiory real (it 
Gould be Royal) in Wales, and there iſſue ould be upon uſque 
accouple in loyal Matrimony, which muſt be tryed by the Biſhop, 
but the Court had no power to wzite to the Biſhop , but therefoze 
ſaith he. The King (hall wzite to the Marſhal to remove the Re- 
coꝛd hither, and then we ſhall make Proceſs to the Biſhop But 
— the Kelolution of all the Judges in Cr. 2 Car. t. 

34 

Do as either of Neceſũty this was a pzoviſion in the lame Ad, 
That as well Quare m—_—_ ſhould be bzought in England of 
Churches in the Lordſhips Marchers of Wales, as that Writs 
ſhould be bzotight in England of Lordſhips Marchers, q; any part 
of them in queſtion, becauſe Juſtice could not be had in Wales, ei. 
ther concerning ſuch Lordſhips oz Churches, 02 elle Churches 
within Lordſhips Marchers , being in the ſame Caſe fo a fatler 
of Juſtice they were compꝛehended, and ought to be ſo within 


the cquity of that Act of Parliamenc,foz Tuſtice to bg had touching 
the Lordſhips themſelves, and that the Law was 


appears 
That 
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1, That only Quare Impedics fo2 Churches tn Lordſhi ps Mar- 
chers in Wales, and not to Churches in the ancient Shirts, 02 of 
the Principality of Wales, whereof ſubmiſſion and render was 
made to E. 1. were to be bzought and tryed in Eag and. 

2. That Tryals and Writs in England foz Land in Wales were 
only foz Lordſhips Marchers,and not fo} any Land in Wales, which 
was of the ancient Principality; foz the Lordſhips Marchers were. 
oz moſt of them, of the Dominion of England, and held of the 
King in chief, as appears by the Statute 25 E. 3. c. . and by the 
— the Earl of March befoze the rendition of the Principa- 

ity to E. 1. 

That the Law was ſo foz the Quare lmpedits appears in the 
firſt place by the Book befoze cited, 11 H. 6.f.3. where Danby, 
Martin, and Newton were of Opinion (argued about a Church 
in Garnſey, tog the Cale befoze them was not of a Church in 
Wales) That Quare lmpedirs fog Churches in Wales were to be 
brought in England, which was true z but not to Churches which 
were not in any Lordſhips Marchers, Strange affirms poſitively in 
the lame Cale, in theſe wozds, 

It is frequent to have Que lmpe 
there do ſerve the Writs directed to them, which I ay ſelf have 
often ſeen, Ind what he (atd was moſt true fog Cborches with. 
in the Principality, as what the other Judges lud was allo true 
concerning within the Lordſhips Marchers, foz thoſe 
Courts had no power 


to wyite to the Biſbops. 

But this is moſt maniteſt by the Statute of Wales ia K. 1. Chat 
the — — there dad power within the County where he 
— e which the Lords Marchers 
The wozds of the Law are upon demand of Dower is Wales 
befoze the Kags Juſticiar : 

Si forte objiciat quare non debet dotem habere,co quod namquam 
fuit tali quem ipſa vocat virum legitimo matrimonio copulata, runc 
mancabitur Epiſcopo ſuper hoc inquirat vericatew, & inqui- 
ſua veritate certiſicet Juſtitiarns Malis, & ſecundum certificatio- 

procedatur ad judic 

It is clear alla, That the Biſhops of Wales were ozigtall 
and their Courts did Nite to thetr own Biſhops, as the Courts in 
England did to the Kings Bribops. 


nem Epiſcopi wm. 1 
the Fourwations? the Princes of Waden an is the "Book of 10 fl 


dits in Wales, and the Biſhops Per Scrange 


u 4 


Seat. Wallis, 
. 17. 


10 Hy . 6. 
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and when the Dominion of Wales was lawfully veſted in the 
King of England, his Juſtices there muſt have the ſame power, 
as to the Biſbops , that the Juſtices of the Courrs of the Prince 
of Wales had befoze. How the lame ſtands in this point, ance 
the Statute of 27 of the Anton of Wales with England, (hall be 
ſhewed after. 

Belldes what hath been already ſhewed, That the Writs out 
of the Chancery in England iſſued not into Wales lo Tryals of 
Land, other than the Land of Lordſhips Marchers, and bp a ſpe- 
cial Law that was pꝛovided, but neither foz other Lands noz fo 
other Iſſues ariſing in Wales, Tryals were not to be in the Eng- 
liſh Counties. 

In 1 « H. 6. Danby ſaith, That if a Church in Wales,wbich is 
out of the lvriſdiction of the Common Law, and a Franchiſe of 
the Prince, cannot award a Wric to the Biſbop, and tog this 
cauſe it muſt be bzought here: But other Actons are not main- 
tainable here of a thing done in Wales, which was true of a 
thing done within the Princ:paliry , and of a Church within the 
— alſo, a Quare lmpedit was not to be bzought in Eng- 
la 


In 19 H. 6. Forteſcue takes a difference between Wales, which 
was once a Ki of it (elf, and the Counties Palatine,which 
were parcels and. and therefoze ſaith, The King may ſend 
a Record to be tryed in the Counties Palatine, becauſe he might do 
ſo at Common Law, but could not into Wales, becauſe be could 
not at Common Law. 

And then be ſaith, That is the cauſe that the Statute wills, that 
of things pleaded there (as of a Releaſe bearing date there) it ſhall 
be tryed in the next adjoyning County. CUbat this Statute ould 
be, he means, unle(s it be the ſame mentioned in the Caſe 18 
E. 2. is not intelligible ; foz the Sraruce of 9 E. 3. which (peaks 

pleaded in Franchiſes within the Realm, Thatthey 
Gould be tryed in the County where the Action was bzought, he 
intend,fo; that Wales was no Franches no Franchis of the 
where the Action is bzought is not a 

opning County to the 
erpzeſly in that that Statute pzoves 
in it (elf it doth not extend to a Deed bearing date in Wales, but 
all ſuch Deeds, and all other things alledged in Wales, ſhall be 
tryed — — ——— => Common Law, fo} (8 
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So as an Action bzought upon a Bond 02 Deed made in Walce, 
Ireland, Normandy, & Dutchland, oz upon a matter there alledged, 
cannot poſſibly be foz want of Tryal, but a Plea in Barr to an 
Action bzought ariſing there; ſome queſtion hath been, WUlbether 
fuch a Plea ſhall not be tryed where the Anion is bzought 2 and 
in ſuch a Cale, if the Plea in Barr ariſe wholly out of the 
Realm of England, the better Opinion is that ſuch Plea wants 
a Trpal: Dee oz this 32 H. 6 25. B. 8 All. pl. 27. d. Dowdalcs 
Caſe, Co. l. 6. 

Thus bzinging Actions in England, and trying them in Coun- 
ties ad joyning to Wales, without knowing the true reaſon of it. 
allo Quare Impedirs in like manner fog Churches in 
Wales, without diſtinguiſhing they were fo2 Lands of Lordſhips 
Marchers held of the King, and foz Churches within ſuch Lord- 
hips Marchers, hath occaſioned that great diverſity and contra- 
riety of Opinions in our Book ; and at length that common 
That matters in Wales, of what nature ſoever, ate implead- 
able in Exgland, and to be tryed in the next adjoyning County. 
(Ahen no ſuch Law was ever pꝛetended to be concerning o. 
ther the Kings Dominions out of the Realm, belonging to the 
Engliſh Crown, of the ſame nature with Wales, as Ireland , the 
Iſles of Garnſey and Jerſey, Calais, Gaſcoign, Guyen anctently, 

No! could it be pzetended of Scotland if it ſhould become a 
Dominion of the Crown of England, it being at pyeſent but of the 
King of England, though it was otherwiſe when the King came to 

wo. 


And to ſay that Dominions contiguous with the Realm of Eng- 
land, as Wales was, and Scotland would be, ts a thing ſo ſimple 
to make a difference, as it is not wozth the anſwering ; foz no 
ſuch difference was aſſignable befoze Wales became of the Do- 
winions of England, and ſince , the Common Law cannot make 
the difference, as is obſerved befoze. 

It remains to examine what other Alterations have been by 
Ad of Parliament, whereby juriſdliction hath been given to the 
Courts of England in Wales, without which it ſrems clear they 
could have none. | 

1. And firft by Parliament 26 H $. power was given to the Kings 
Preſident and Council in the Marches of Wales in ſeveral Caſes. 

2. Power was given to indid, outlaw, and proceed againſt 
Traytors, Clippers of Mony, Murtherers, and other Felons within 
the Lordſhips Marchers of Wales, ſo indiatd in the adjopning 
Counties by the ſame Statute, but not againſt ſuch Offenders 
within the Principality of Wales, which was not Lordſhips Mar- 
chers. hh 3. Dome 
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3. Dome other Laws are of this nature about the ſame time, 
to paniſh the perjury of Jurors in Wales, generally detege the 

Council of the Marchers. 

-4.c.19.& That Proclamations upon Exigents ſhould (flue into Wes, 
1 £2. was opvained by the Statute of x E. 6. fo} by a Srarure befoze in 
6H. 8. c. 4. ſuch Proclamations went but to the adjopning Cooun- 
"Nell Ex ties, but the Cepias vtlagarum went always, as J take it, betrix 
ah a Mandatory Writ fog the King, but by r E. 6. c. 10. That if an 
perſons dwelling in Wales (hall, atter the time limiter by rhe 
ad, be outlawed, that then Wrirs of ſpecial Capios oclagarem, 
ſingle Capias urlagatum, Non moleſtando, and afl other Proceſs fox 


02 a any perſon outlawed, (hall iffue to the Sheriffs of Wakes, 
as t Oficers of the King's Bench and Common Pleas. 
"apias Urls Boos the iſſuing of a Capias utlagatum into Wales, is crrar by 
— Parliament. 
;4 Ul. 8. Perſons having Lands in Wales, and bound if Statute Staples 


o Recognizances in England, Proceſs to be made againſt them 
out of the Chancery in England to the Sheriffs of Wales, and fo; 
Recognizances acknowledged befoze either of the Chief Juſt:- 
ces by them, Proceſs to be {imimedlateſy putſucs ttom the fa(y 
Juſtices. 

Men, All Proceſs fog urgent Caulesto be direded into Wales by 

147 command of the Chancellor of England, oz #fiy of the Ring 
Council, ag hath been uſed. 


The next is the Alteration made by the Statute of 27 H. 8. 
which was very great, and by which it is commonly ta. 
ken, that Wales was to all putpoſes untted with Eng- 
land, and that ſince all Proceſs map iſle out of the 
Courts here to Wales. 

It is ſamd that the Dominion and Principality of Wales is. and 
always hath been,incozpozated to the Realw of England , thit is, 
ut per Stat, Walliz 12 E. 1. jure feodali, non pruprietatis and ſo it 
is expounded in Calvin's Cale, 

cal.C.7Rep- But there it is (a(d by 12 E. 1. which is there taken fo2 an Ad 
. 21.B, of Parliament, Wales was united and incozpozateb Unto Bngad, 
and made parcel of England in poſſeſſion, and the of; H.4. 

f. 14. there cited z IP otherwiſe, tog unleſs that 

Stat. Walliz were an AR of Parliament, it not make 

Wales part of England, which is much queſtioned ; foz no ſuch 
Parliament is found ſummoned , nog Law made in , nog is 

it likelp at that time a Parliament of England Gould be ſum. 

moned there, foz Rutland is doubtleſs in Wales , which had 

ft 
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t been part of England then made, all Laws made, oz to be made 
in England, without naming Wales, had extended to it, which 
they did not betoze 27 H. 8. 

Incozpozation of Wales with England by that AR, conſiſis 
in theſe particulars generally, 

1. That all perſons in Wales ſhould en jop all Liberties, Pri- 
viledges, and Laws in Eng'and, as the natural bon Subjtas 
of England. 

2. That all perſons inheritable to Land, Gould inherit the 
ſame accozding to the Laws of England, thereby inheriting in 
Gavel kind was abzogated. 

3- That Laws and Statutes of England, and no other, ſhould 
ko ever be pzactiſed and executed in Wales ; as they have been, 
and ſhall be tn England- 

And as by this Ad hereafter ſhall be further ozdalned: By 
this Clauſe not only all the pzeſent Laws of England were indu- 
ced into Wales, but all future Statutes of England to be made, 
were alſo tog the future in like manner induced into Wales, 
which was moze than ever was done in Ireland; though Ireland 
befoze, and by Parning's Ad, had the pzeſent Laws then, and 
Statutes of England introduced into Ireland, but not the fu- 
ture Laws and Statutes to be made, as in this Caſe was fo 
Wales, 

But this gave no juriſdiction in general to the Courts of 
England over Wales moze than be oe; noz otherwiſe than if a 
Law were made in Eng and, That the Laws and Statutes of Eng- 
land now, and to the future always to be made, ſhould be Laws 
in Ireland, the Courts in England would not thereby have other 
juriſdid ion in Ireland than they already have in any reſpect. 


The Uniting of Wales to England, and Jncozpozating, doth Note. 


not thereby make the Laws uſed in England to extend to Wales, 
without moze erpzeſs wozds. PI. Com. 129. B. 130. A. 

By this Ad it appears, That the Lordſhips Marchers in the 
Dowinions of Wales, did lyt between the Shires of England and 
the Shires of Wales, and were not in any Shire : moſt of which 
Lordſhips were then in the King's poſſeſſion, and ſome in the 
poſſeſſion of other Lords: And that divers of them are by the 
Ad united and joyned to the County of Gloceſter, others to the 
County of Hereford, and others to the County of Salop ; others 
reſpectively to the Shires of Glamorgan, Carmarthen, Pembrook, 
and Merioneth. 
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The reſidue of the ſaid Lordſhips Marchers were thereby fra- 
med and divided into five particular Counties, ettaed and cre- 
ated by the AR, namely, the County of « Monmouth, 2 of Bree- 
nock, 3 of Montgomery, 4 of Radnor, 3 of Denbigh, 

The reſpecttve Lordſhips Marchers annexed to the reſpeafve 

Engliſh Counties of Salop, Hereford, and Gloceſter,are now to all 
intents under the JuriſdiQion of the Courts at Weſtwinſter in like 
manner as the Counties to which they were annered fozmerip 
were, and pet are. 
Do is one of the new ettatd Counties framed out of the ſaid 
Lordſhips Marchers , namely, the County of Monmouth, which 
by the (ajd Act is to all purpoſes under the JuriſdiGion of the 
Kings Courts at Weſtminſter, as any Engliſh County is, 

All the Lordſhips Marchers annered to the ancient Shires of 
Wales, are now, ſince the Statute, under the (ame Juriſdiction 
fo} Adwiniſtration of Juſtice, as thoſe ancient Shires were befoze 
the Statute of the 27, and pet are, ſo as the Lordſbips Marchers 
annered to thofe ancient Shires of Wales, are now ſuch parts of 
them as the Lordſhips Mirchers annexed to the ih Shires 
are parts of them. 

And the four new Shires in Wales, excluding Monmouth ſhire , 
are by the (atd dd under the ſame Adminiſtration of Juſtice, by 
the King's Juſtices, to that purpoſe there Commiſſioned, ag the 
other ancient Shires of Wales fogmetip were, and are , and conte 
quently wholly out of the Juriſdidion of the King's Courts at 
Welſtminſter. 


And the reaſon appears in the Statute, fozaſmuch as the 
Counties qq Shires of Brecnock, Radnor, Montgomery, and Denbigh 
be far diſtant from the City of London, and the lababitants of 
the lald Shires not of (ſubſtance to travel out of their Counties to 
bave the Adminiſtration of juſtice. 

It is therefoze enacted. that there (hall be reſpeaive Chanceries 
and Exchequers in theſe Counties, and that the Sheriffs of thoſe 
Counties ſhall make their Accompts befoze the Chamberlain and 
Barons there appointed. 

And that Juſtice ſhall be uſed and miniſtred in the ſaw new 
Shires, accozding to the Laws and Statutes of England, by ſuch ju- 
ſticiat qq Juſticers as (hall be thereto appointed by the King, and 
aſter ſuch lem aud faſh{on as Juſtice is uſed and miniſtted to the 
King's Subjects within the three Shires of North-wales,wbich ia ac- 
— - x wa Adminiſtration of Juſtice by the Statute of 

ales 12 E. 1. 
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Do as ſince this Statue the Courts of Weſtminſter habe leſs 
JuriſdiGion in Wales than betoze z tog befoze they had ſome in 
all their Lordſhips Marchers, which were in no County, as by 
this Ad, and ſince, they being all reduced into Counties, either 
of England oz Wales, their Juriſdidion is abſolute over ſuch of 
Gon „as are annered to Engliſh Counties, but none over the 


And accoꝛding iy it hath been ſtill pʒaaiſe d ſince the Statute, fo 
befoge, Lordſhips Marchers and Quare Impedics of Churches with- 
in them were impleadable in the Kings Courts by Originals out 
of the Chancery, directed to the avzoyning Sherifis , and the 
Nue tryed in the Counties adjoyning, 

But lince no (ſuch Original hath iſſued foz real Adions, no any 
ſuch Tryal been. 

And what bath been in perſonal Actions of that kind, began 
upon miſtake, becauſe they found ſome Originals iſſued into ſome 
part of Wales, and knew not the true reaſon of it, that it was 
by Ad of Parliament , they then concluded Originals might (fue 
foz any cauſe ariſing into any part of Wales, and the Tryails 
to be iu the adjacent Counties of England generally, 

And though that pzactiſe hath been deſerted ſince the Statute of 
27 H. 8. as to real Adions, becauſe the ſubject matter of the 
Lordſhips Marchers was taken away , which in ſome ſenſe was 
lawful (as is opened) befoze the Statute, yet they habe retain- 
ed it fill in perſonal AGions, which was never lawful, noz found 
in any Cale ancientiy pzaciſed, as real Actions were, as appears 
in the Cale of Scradling and Morgan in the Commentaries ; pet 
that was upon a quo minus out of the Exchequer, which J vo 
uot fee how it can change the Law. 


If Jodgmeots be obtained in the King's Courts again@ perſons Ob). 1. 


inhabiting in Wales, and that Proceſs of Execution cannot be 
awarded thtther, the Judgwencs will be ineffectual. 


man, Scotch man, 03 Dutch-man, whoſe uſual Reſidence, Lands, 
and Hoods are in thoſe Terricories ; he that ſues ought to foze- 
let what benefit he hall have by it, and maſt not erpeg it, but 
where the Courts have Juriſdidion. 

The ſame may be (aid of Judgments obtained here aga⁰ [- 
rulb- wew, Garniey 02 jericy Inhabitants, a Comerty againft thoſe 
of Calais, Gaſcoign, Guyen, which were equaily,aud (auze ate fill. 
of the Dominions of England, as Wales is ſub jtd to the Parliament 
of England, but not under the juriſdiction of the Courts at Weſt- 
winter, though ſubject to Mandatory Wrirs of the King. 


That 


— 


The (ame map be (aid of jud eme nts abtained againfta French- Anw. f. 


418 Proceſs into Wales. 


Object. 2. Chat cf Judgments obtained in the King's Courts, Extcution 
is had in Franchiſes, and alſo in Counties Palatine, where the 
King's Writ runneth not, and bythe ſame reaſon oughtto be had 
in Wales, though the King's Writ runneth not there. 


Anſw. 1. Franchiſes inferiour are detiv d out of Counties by the King's 
Grant, where the Kirg's Writ did run, and ſo were Counties Pala- 
tine part of the Realm anciently, where the SubjedGs of the Realm 
had right to have Execution of the Lands and Goods of thole a- 
gain whom they recovered in the King's Courts, whereof they 
are no moge to be depzived than of their Adions by the King's 
Grant, lo; he may make what Counties he pleaſes Counties Fa- 
latine ʒ but in Dcminioos out of the Realm, the Subject had no ſuch 
Right, in the other they bave it, becauſe they had it at Common 
Law, but in others not, brcauſe they had it not at Common 
Law. 

2. ben the Queſtion is of the juriſdicion in a Dominion 02 
Territory belonging to England, the way to determine it is by 
examining the Law in Dominions , the ſame in Specie with that 
concerning which the Queſtion is, and not to examine the Law 
in Franchiſes oz Dominions of another kind: Therefoze to deter- 
mine what Juriſdiction the King's Courts have in Wales, ought to 
be by examining theit juriſdidion tn[reland,thelflands of Garnſey, 
Jerſey; Calais, Gaſcoign, Guyen, in fozmer times, ſome part of 
Scotland, and the Weſtern Iflacds, and niany others might be 
named which are Dominions in Specie the ſame with Wales, and 

belonging to England, where the King's Wrir runneth not; and 

not this power in Franchiſes within the Realm, part of Engliſh 

Counties, befoze they were Franchiſes, and continuing ſo after,oz 

in entire Counties Palatine, which ſometimes were under the Ju- 

riſdiction of the King's Courts, and in which the Subjects had a 

right of their Cryals upon Pleas pleaded,and of Execution, and 

which cannot be taken from them where the King's Wirit runneth 
not. 


The Caſes are full in this point in 19 H. 6. f. 12. & 32 H. 5. . 25, 
and many moze Books. 


Obzect. 3. —— by the — of on by Pleas of —ß— 02 Deeds, 
ranchiſes tulthin calm, ſhall d 
— Q tryed where the 


Wales 


Proceſs into. WMWales. 4019 


Wars snd Fragchiie , it were, not within the Realm; Anſw. 
fo} the queſtions concerning a Deed pleaded bearing date there. 
bun t Sent proce ls loz; Caues arifng, and Crpajs ot 
them /in ther next. Covaty abiοννν,,. and not in th County, 
ere bes Aion af, a Deed dated iu a Franchiſe ai tha, Realm, 
which do toto cœ o differ, and concerning Executions and Judg. 
ments here to be made in another Dominion. 

The ſame may be ſaid concerning the Statute of 1 E. a. hen 
Muneſſes to Deeds in Forreign Franchiſes arc to be ſummoned 
with the Jury, and the Trpal, notwithſtanding their abſence,to 
pzoceed when the Writ is bzought. | 

Prefidents of Proceſs iſſued to the Sheriffs or Wales, without a Ob. 
Judicial decifion upon Argument, are of no moment: Many 
things may be done ſeveral ways (as Bonds) though they 
have tegulatlyone common om. yet they may be in other 
as well. Preſidents are uſeful to decide queſtions, but in 
Caſes as theſe which depend upon Fundamental Pyinciples, 
from which Demonſtrations may be dzawn, millions of Preſi- g 
deuts are to no purpole : Beſides, it is known, that Officers 
grant ſuch Proceſs to one Sheriff oz County, as they uſe to a- 
nother, noz is it in them to diſtinguiſh between the power of the 
Court over a Sheriff in Wales tom a Sheriff in England, eſpecial- 
ly when they find ſome Writs of Execution going which are 
warranted by Acts of Parliamenc, which they know not, though 
they do know Proceſs of Execution in fag tuns thither, as Capias 
ut lagatum, Extents upon Statute, which ate by Ads of Parliament. 

And that other Mandatory Writs iſſue thither as well at Common 
Law , as by a particular Clauſe concerning the Chancellor in 
the Ad of 24 H. 8. c. 26. 

By the Regiſter upon a Judgment had in the Common Pleas Al- Regift.f.43-B 
gainſ a Clerk , who was after made Archbiſhop of Dublin in $reyiem 3" 
lieland, upon a Fieri Facias (flued to execute the Judgment to 
the Sheriff of Middleſex, and his Retozn that he had no Lands 
02 Goods in his Bayliwick, but was Archbiſhop in Ireland, up- 
on a Teſtatum of it iu the Common Pleas, that he had Lands and 0 
Goods in Ireland, @ Fieri Facias iſſued in the King's name, Ju- 
ſticiario ſuo Hiberniz, to make Erecutionz but it appears not 
whether this Writ iſſued from the Common Pleas, oz eſpecially 
by the King's Direction out of the Chancery, which poſſiblp 
may be as a (pectal Mandatory Writ of the Kings locum tenens 
there, which varies in tile at the Kings pleaſure ; anciently ju- 
ſticiario ſuo Hiberniz, At other times Locum tenenti noſtro , at 
other times Deputat. o; Capicanco generali noſtro, which files 

are 
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are not regularly known to the Officers of the Courts at Weſt- 


Ind perhaps by ſpecial Writs to the chief Officer and the 
King, Execution may be made of Judgnencs given at Weſt- 
* which would be enquired 


An Exact and Perfect 
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REPORTS and ARGUMENTS 
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Sir FOHN VAUGHAN, Lord Chief Juſtice 
of the Court of Common Pleas. 


Abatement of Writs, see Ac of the Party. 


Carits. 
r. Every at a man is naturally ena- 
I, Here a Writ is brought bled to do is in it ſelf equally 
W againſt an Executor in good, as any other a@ he is ſo eu- 
Debt upon a ſimple abled to do, 333 
Contract, he may abate it, 94 
2. Judges ought not F officio to abate Actions, and Actions upon the Caſe, 
Writs, bur it muſt come before 


thew by Demurrer, 95 | r. Actions upon the Caſe are more 
Ii1 in. 


The Table. 
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inferior, and ignobler than Actions 


of Debt, 101 
2. Act ions of the Caſe are all Adi 
nes Injurierum & centra Pacem, 
and it is nota Debt certain, but 
damages for the breach of the pro 
miſe that muſt be recovered in it, 
101 

3. Whereſoever the Debt grew due, 
yet the Debtor is indebred to the 
Creditor in any place where he is, 
as long as the Debt is unpaid, 92 

4. The Plaintiffmuſt recover by his 
own ſtrength, and not by the De- 
fendants weakneſs, 8.38 

3. If you will recover any thing a- 
gainſt any man, it is not enough for 
you to deſtroy his Title, but you 
muſt prove your own better than 
his, 60 
6. In life, liberty, and eſtate , every 
man who hath not forfeited. them, 
hath a property and a right which 
the Law allows him to defend,and 

if it be violaced,it gives an Ad ion 
to redreſs the wrong, and puniſh 
the wrong-doer, 237 
7. There are ſeveral penal Laws by 
traoſpreſſing of which the Subject 
can have no particular damage, and 
therefore no particular Action, 


5 341 

8. All Actions brought againſt Officers 
within the Statute of the One and 
ewenticth of K. James, muſt be laid 

in the proper County, 115,116,117 

9, Caſe and not Debt lies for a Solici- 
tor for Soliciting Fees, 99 


Ad quod dampnum. 


r. When the King can licenſe without 
a Writ of Ad quod dampmom , he 


| 


| may licenſe if be will, whatever 
the Return of the Writ be, 347, 


345 

2. Where the Writ of Ad qued 4 
num \nforms the King better then 

a Non obltante, 356 
3. Though there be a Return upon 
an Ad quod that it is noc 
ad dampnum, yet there mult be the 
Kings licenſe afterwards, 241 


Adminiſtration and Adminitratoz. 


| . How they are to adminiſter the In- 
teſtates Eſtate, 96 
2: An Adminiſtrator hath a private 
office of truſt, he cannot aſſign 
nor leave it to his Executor, 182 
3. An Adminiſtrator muſt take an Oath 
to make a true accompr, 96 
4- An Action will not lye againſt them 
upon a Tally, becauſe it is no good 
Specialty, 100 
3. In an Action of Debt upon Band 
or Contrafi brought againſt Him 


he may confeſs Judgment, if there 
is no fraud, although he bath no- 
tice of a former Suit depending, 
95, ioo 

If an Adminiſtrator, durante mino- 
re Atate, brings an Ad ion, he muſt 
averr the Adminiſtrator or Exe- 
cutor to be under the Age of Se- 
venteen years, 93 
The manner of pleading Plene ad- 
miniſtravit prater & ultra, 154 


Advowlon, Sce Quare Impedit. 


r. The rights of an Advowſon, 7 
2. Where the Plaintiff and Defendanc 
muſt alledge Seiſin in an Advowſon 
by a former Preſentation, $ 
Agent 


The Table. 


Agent and Patient. 


1, Ina Bucre Impedit both Plaintiff 
and Defendant are Actors, and 
may have a Writ tothe Biſhop, 6, 


7,59 
Age, See Infant. 
Alien, 


1. The time of the bifth is of the EC- 
ſence of a Subject born, for he can- 
not be a Subject unleſs at the time 
of his birth he was under the 
Kings Liegeance, 236,287 
—— who once was an Alien 
to England, cannot be inheritable 
there but by Ad of Parliament, 
274.282 

3. He that is priv iledged by the Law 
of England to inherit, muſt be a 


Subje& of the Kings, 268, in loco 
278,286 

4. He muſt be more than a local Sub- 
ibid. 285 


ect. 

«th muſt be otherwiſe a Subject, 
than any Grant or Letters Patents 
can nuke him, ibid. 

6.” The Natives of Ferſey , Garnſey , 
Ireland and theEngliſh Plantations, 
&c. are not Aliens , 268 in loco 

278, 279 

7. Thoſe which are born in the Kings 
Forreign Plantations, are born his 
Natural Subjects, and ſhall inherit 
in Exgland, 279 

$. A Natural Subject is correlative to 
a Natural Prince, and a man cannot 
have two natural Soveraigns , no 
more than two Fathers or two Mo- 
thers, 280, 273 il 233 

9, The ſeveral ways by which men 


— 


| 


born out of England way inherit 
in England, 281 

1e. An Amend in Scotland ſhall not 
inherit without an A& of Parlia- 
ment, becauſe he is an Alien, 274 
in loco 234, 237 

11. Who are the Antenati c> Poſtne- 
ti, and the difference between 
them, 273 in loco 283 
12. An At of Parliament in Ireland 
ſhall never Naturalize an Alien to 
England to make him inheritable 
there, 274 i lc 234 
13. No Tenure by Homage, &c. in a- 
ny of the Kings Dominions; ac- 
quired by Conqueſt, or by Grant, 
or Letters Patents, can make a man 
inheritable in England, 279 
4. No Laws made in any Dominion 
acquired by Conqueſt, or new 
Plantation by the Kings Governor 
or people there, by virtue of the 
Kings Lerters Patents;can make an 
Alien inheritable in Exgland, 279 
5. One Naturalized in Scotland ſince 
the Union, cannot inherit in Ex- 
44nd, 268 in loco 278,279, 1$0,2%5 
16. A man boru a Subject to one that 
is King of another Country, and 
who afterwards comes to be K irg 
of England, is an Alien, and ſhall 
not inherit in England, ibid. 385, 
256 

17. An ad of Law making a man as if 
he had been born a Sibject, ſha'l 
not work the ſameefied, as his be- 
ing born a Subject, which is anef- 
fect of Law, 280 
18. An Alien hath iſſue a Son, and af- 
terwards is Denizen'd, and he af- 
terwards bath another Son, here 
the youngeſt Son ſhall inherit, 235 


Iii 2 Alle⸗ 


— 


Allegiance. 


1. All Allegiance and Subjection are 
acts and obligations of Law, the 


ſubjection begins with the birth 
of the Subje@ , at which time the 
Kings protection of him likewiſe 
begins, 279 


Appendant. 


1. Whatſoever is appendant to the 
Land goes to the Occupier thereof 
naturally, 190 


The Table. 


| 


2. An Advowſon may be appendant | 


to a Mannor, 


Appeentice. 


1. The Law permits not perſons, who 
have ſerved Seven years to have 
a way of lively hood, to be hindred 
from the exerciſe of their Trades 
in any Town or part of the King- 
dom, 356 


Arch-bichop, See D2dinary, 
Dilpenlation. 


1. The Arch-biſhop may diſpenſe for 
a Plurality, 20 


Allets. 
1. The manner of pleading Aſſets al- 
Irs, 104 


Allignee and Alignment. 


1, Offices or ads of perſonal Truſt 
cannot be aſſigned ; for that Truſt 
which any man way have, is not 


perſonal, 


180, 101 


—— — — ———̃ — — — 


2. An Occupant becomes an Aſ- 
ſignee in Law to the firſt Leſſee, 
204 

3. If a man Covenants agaiaſt himſelf, 
his Executors, Adminiſtrators, and 
Aſſigus, yet if his Aſſigns do a tor- 
tious act, it is no breach of the 
Covenant , becauſe he may have 
remedy by Aion for the tort, 
118 % 128 


Allilc. 


I. An Aſſiſe will not lye for a Rent iſ- 
ſuing out of Ty thes barely, 204 


Attaint, det Title Statutes, 3-1 1. 


r. An Attaint lies only in Civil, not 
Criminal Cauſes, 14 3,146 
2. Jurors are not finable for a falſe 
Verdict, an Attaint only lies againſt 
them, 145 


Attozney, 


1, An Attorney cannot bring Debt 
for Soliciting, but Caſe only, 99 
2. The Defendant cannot wage his 
Law for Attorneys Fees, tid. 


Attoznment- 


1, By the Common Law an Attoru- 
ment was requiſite to entitle the 
Lord, the Reverſioner,the Grantee 
of a Remainder, or of a Rent by 
Deed oc Fine, to diſtrain for Rent 
10 arrear , 39 

2, By a Grant and Attorament the 
Grantee becomes actually ſeiſed of 
the Nent, 40 


3. At- 
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3. Attornment and power to diſtrain 
follows the poſſeſſion, and not the 
uſe, 43 

4. An Attornwene cannot be for a 
time, 27 

3. An Attornment of the Tenant doth 
not diſclaim, but affirm his poſſeſ- 
fion : For it is the act of the Te- 
nant by reaſon of his being in poſ- 

193 

6. A mans Eſtate in a Rent charge may 
beenlarged, diminiſhed, or alter - 
ed, and no new attornment or 
privity requiſite to ſuch alterati- 
on, 44 

7. Attorument is requiſite to the 
Grant of an Eftate for life, but to 
a Confirmation to enlarge an E- 
ſtate it is not, 44345,46 

8. A Rent-charge is granted to Com- 
mence Seven years after the death 
of the Grantor Remainder in Fee, 
Attornment muſt be made in the 
life time of the Grantor, 46 

9. If a Fine is levied of the Rever- 
fion of Land, or of a Rent to uſes, 
the Ceſtey que wſe may diſtrain 
without Attornment, 30,81 

10. Where a Rent, Reverſion, or Re- 
mainder is fold by Bargain and 
Sale, the Bargainee may diſtrain 
without Arrornment, SI 

11. Where a man is ſeiſed of a Rent- 
charge and grants it over,to which 
the Tenant attorns, and he after- 
wards tetakes that Eſtate, here muſt 
be a new Attornment , for the for- 
mer privity is wholly deſtroyed 


44 
12, Where an Attornment ſhall be good 
to a contingent uſe, $2 


G 


Bat gain and Dale, Sce Intoll- 
ment. 


I, Here a Rent, Reverſion, or 
Remainder is ſold by 

Bargain and Sale, the inee 
may diſt rain for the Rent without 
At torument, 31 


Baton and Feme- 


r. The man after the marriage hath 
the deduction of the woman 44 
Domum & Thalamum, and all the 
civil power over ber, and not ſhe 
over him, 206 

2. The Interdicts of carnal knowledg 
in the Levitical Law were dire&- 
ed to the men, not to the women, 
who are interdicted but by a con- 
ſequent, for the woman being in- 
terdicted to the man, the man muſt 
alſo be interdifted to the woman, 
for a man cannot marry a woman 
and ſhe not marry him, 305 


Biſhop , See Ozdinary , Arch- 
biſhop. 


1, What Biſhops were originally, 
2 


2 

2, A Parſon is choſen Biſhop, bis 
Benefices are all void, and the King 
ſhall preſent, 19,20 

3. It is not at all inconſiſtent for 2 
Biſhop to bean Incumbene, 22 

4+ A Biſhop may be an Incumbent af- 
ter Confecration, 24 

3. How many Benefices a Biſhop may 
retain by a Diſpenſation, 25 

6. No Canon Ecclefiaſtical can be 
made 
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made and executed without the 
Kings Royal aſſent, 329 
7. Biſhops in Wales were originally 
of the foundation of the Prince of 
Wales, 41:1 


Canons Eccleſiaſtical, See Title 
Eccteſiaſtical Court. 


I, Hat Canons are good and 
W binding, and what not, 
327,328 


Caplas ad Datigfactendum, 
See Execution. 


Certtozart, 

1, A Certior, lies out of the Chancery 
to Ireland to certific an Act of 
Parliament, but it doth not lye to 
Scotland, 287 

2. A Certiorari doth not lye to Wales 
to certiſie a Record to the Courts 
at Weſtminſter, to the intent that 
Execution may iſſue out here up- 
on it, 398 


Certificate. 


1. There are many things whereof the 
Kings Courts ſometimes ought to 
be certified, which cannot be cer- 
tified by Certiorari, 288 


Chancery. 


1, The Chancery may grant a Habeas 
Corps, and diſcharge a Priſoner 
thereupon as well as the Kings 


157 


Bench, 


Commendam. 


I, Capere in Commendaw is good 
where the Patron is not prejudi- 
25 


ced, 

2. Rerinere in Commendam is good, 
where conſented to by bim that 
was to preſent to the Avoidance , 


from the King, but only by the 


26 


Common, Sce Title Statute x. 


t. No Common of Paſture can be 
claimed by Cuſtome within the 
Mannor, that may not be pre- 
ſcribed for our of the Mannor, 

2 

2. Inhabitants not Incorporated — 
not preſcribe in a Common, 254 

3. How Copyholders muſt preſcribe 
for Common, thid. 

4. Where the Tenant may preſcribe 
to have ſola & ſeparalis Communis , 
and where nor, 258,256 

3. One or more Tenants may have 
folam & alen Communian 
from other Commoners , but not 
from the Lord, 256 

6. Where the Commoner claims habere 
ſolam & ſeparalem Paſturam, bow 
and upon what Adioa, Whether the 
Lord ſhall be excluded or no ? the 
matter wilt come in queſtion, 253 

7- Where a Commoner preſcribes for 

Com- 


Patrons preſentment, 
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Common for Cattel levant and 
couchant, Antique Meſſuagio,with- 
our any Land, the preſcription is 
taught, decauſe Cattel cannot be 
levant and couchant to a Common 
intent, upon a Meſſuage only, 252, 

253 
. Where the Lord may approve a. 
gainſt the Commoners being an 
Ex poſi ion of the Statute of Mer- 
fon, 256,257 


Common Pleas Court, 


. The Common Pleas or Exchequer 
may, upon the Return of a Habeas 
Corpus, d ſcharge a Priſoner , if it 
appr the Impriſonment is againſt 
Law, 157 
„If the Impriſonment is juſt, or 
doubt ſul and uncertain, the Con- 
mon Pleas cannot bayl him, but 
mult remand him, 157 
A Prohibition for incroaching of 
Juriſdidion lies in the Common 
Plea, 157 


Condition. 


The difference between a 1 
on and Limitation, 

A Deviſeto the Son and Heir, = 
if he did not pay a'l the Legacies, 
that then it ſhall remain to the Le- 
gatees: In defaulr of payment 
this ſhall veſt in the Legatees by 
Executory Deviſe, 271 


Condition of an Obligation. 


A Bond is entred into with Condi» 
tion for quiet Enjoyment, the De- 
fendant pleads that the Plaintiff 


— ͤ 
— 


— 


entred, and might have quiet'y en- 
joyed : rhe Plainriff rep yed, That 
he was outed by F. S. the Repli- 
cation is void, becauſe he did nor. 
ſay that F. . bad a good Title. 

121,122 


Confirmation. 


t. A Confirmation cannot be for a 
tune, 27 

2. Where it ſhall enlarge an Eſtate, 44. 
45 

3- The Kings Confirmation of a C- 
mendam transfers no Right to the 
Incumbent, 26 


Conftable, See Title Officer. 


Conſtruction of Law, See Title 
Law, 


t. It is both equitable and of publigk 
convenience, that the Law ſhould 
aſſiſt men to recover their dues , 
when detained from them, 38 

2. It is an abſurdity to ſay, That a 
wan hath a Right to a thing, for 
which the Law gives him no reme- 


dy, 47, 133 


Coppholder. 


1, They cannot preſcribe againſt the 


Lord to have ſelam & ſeparalens 
Paſturam, 254,255 
2. How the Copyholders muſt pre- 
ſcribe for Common, 2 54 


Cozpozation- 


1, The King may diſpenſe witha Cor. 
poration for any thing which in ity 
narure 
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nature way be diſpenſed with, 347, 
345 

2, The King way diſpenſe with a 
Corporation as to penal Laws, 
$49,350 

3. What Licenſes made by the King 
to Corporations are good, and ſe- 
veral inſtances of them, 345, 349, 
250 

4. What Licenſes to a Corporation 
are not good, 251,352 


Coſts, See Damages. 


1. Upon a Nonſuit or Diſcontinuance 
upon an AGion brought againſt 
Officers,they ſhall have their dou- 
ble Coſts by the Statute of the One 

and twentieth of King James, 117 


Covenant. 


1. All Covenants between the Leſſor 
and Leſſce are Covenants in Law, 
or expreſs Covengnes, 118 

2. An expreſs Covenant, reſtrains 
the general Covenant in Law, 

126 

3. Where the Covenant is to enjoy a. 
gainſt one or wore particular men, 
and where againſt all men, 127 

4 By a Covenant in Law the Leſſee is 
to enjoy his Term againſt the law- 
ful entry or interruption of any 
man, but not againſt tortious En- 
tries, becauſe the Leſſee hath his 
proper remedy againſt the wrong 
doers, 118,119 

5. If a ſtranger, who hath no right, 
outs the Tete, be ſhall not bring 
Covenant againſt the Leſſor, becauſe 


he hath remedy by Adion againſt 
the ſtranger : Bur if be enter by 


elder Title, then he ſhall have Co. 
venant, becauſe he bath no other 
remedy, 119,120 
6. Though the Covenant is that the 
Leſſce ſhall enjoy againſt all per- 
ſons, yet he ſhall nor have Cove- 
nant againſt the Leſſor, unleſs he 
be legally oured, 119, 120,121, 
12 
7. The Law ſhall never adjudge that 
a wan covenants againſt the wrong- 
ful ads of tr except the 
words are full and expreſs, 121 
$, When the Covenant is to enjoy as 
gainſt all men, the Covenant is not 
expreſly to enjoy againſt tortious 
as ; neither will the Law ſo in- 
ter pret its 123,125 


Coverture, See Baron and 
Feme. 


County Palatine, See Title 
Franchiſe. 


Court oz Courts , See Common 
Pleas, Kings Bench. 


t. The Court of Kings Bench camot 
pretend to the only diſcharging of 
priſoners upon Habeas Corp (un- 
leſs in caſe of priviledge ) bur 
the Chancery may do it without 
queſtion , 157 

2. Prohibitions for incroaching Ju- 
riſdiction, may iſſue as well out of 
the Common Pleas as Kings Bench, 

ibid, 209 

3. The Judges of the Temporal 
Courts have full conizance of what 
Marriages are within the Levitical 
Degrees, and what not, 207 


| 4: They have likewiſe conizance of 


what 


The 
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what Marriages are iuceſtuous, and 
what not; and may probibit the 
Eccleſiaſtical Courts from que- 
ſtioning ſuch Marriages, 207 
5. The Secular Judges are moſt coni- 
zant of Ads of Parliament, 213 
6.If a Court give judgment judici- 
ally, another Court is not bound 
to give the like Judgment. unleſs it 
think that Judgment firſt given to 
be according — , 383 
7. The Court of the Seſſions in Len- 
don doth not differ in its eſſence, 
nature, and power from another 
Seſſions in the Country; but all 
differ in their accidents, which 
make no alteration in their acting: 
in the eye of the Law, 140 


Cuftome, See Pzeſcription, 


t. How things become ſtrangely un- 
natural to man by cuſtome only, 
224 


Cuſtomes foz Merchandtze, See 
Title Statutes 2, 25. 


1. The Cuſtomes called Cam An 
tique for Wooll, Wooll-fells, and 
Leather, were granted by Parlia- 
ment to King Edward the Firſt, in 
the third year of his Reign; and 
was no Duty at the Common Law, 

161,162,163 

2. The ſeveral! properties that Wines 
muſt have which are lyable to pay 
Tunnage and Poundage by the Ad 
of 12 Gar. 2. 165 

2, No $ are to pay Cuſtome but 
thoſe which are brought in toMer- 
chandize, not ſuch as come in by 
accident as in caſe of wreck, 163, 

166,171,172 


4. By the common Law all wrecks 
were the Kings, and therefore not 
lyable to pay Cuſtome, becauſe 
they were his own, 164 


Damages, Sce Coſts, 


1. In an Action upon the Caſe the 

whole Debt is recovered in Dama- 

ges, 101 
Debt. 


t. Debts by ſimple contracts were the 
firſt Debts that ever were, and are 
wore noble than Actions on the 
Caſe, upon which only damages 
are recoverable, tot 

— — detines are 

ions of property, which is noc 
in an action on the Caſe, ibid. 

3. AGions upon Bond or Deed made 
in Wales, Ireland, Normandy, &c. 
where to be tryed, 413 

4. Whereſoever the Hebt grew due, 


yet the Debror is indebted to the 
| Creditor in any place where he is, 
as long as the Debt is unſatisfied, 

92 

5. It lies not for a Solicitor for his 
ſoliciting Fees, but for an Attor- 
ney it well lies and there ſhall be 


no ley Gager im it, 99 
Declaration, Sce Pleading. 


1. The Phintiff muſt recover by his 
own ſtrength, and not by the De- 


fendaars weakneſs, $,<8,60 
2. When the Plaintiff makes it appear 
K KK to 


— MM 


— — 
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to the Court that the Defendants 
Title is not good, yet if the Plain- 
tiff do not make out a good Title 
for himſelf, be ſhall never have 
Judgment, 60 
3. The form of a Declaration in Les 
den according to their cuſtome , 
93 

. The King may vary his Declarati- 
5 on, _ — — the firſt 
Term, 65 
5. In a Dre Impedit the Plaintiff 
muſt in his Declaration alledge a 
preſentation in himſelf, or thoſe 
from whom he claims, 7457 


Demand, Sce Requeft. 


1, A Demand of Rent is not requiſite 
upon a Limitation, becauſe Non- 
payment avoids it, 32 

2. But wherethere is a condition, there 
muſt be a demand before 3 , 

2. Where there are ſeveral Rents, the 
demands muſt be ſeveral, 72 

4 If more Rent is demanded than is 
payable , the demand is * 


Dedaſtavlt, See Extcutozs. 


Devile, Deviloz, Devilee. 


. The Law doth not in Conveyances 
of Eſtates, admit Eſtates to paſs 
by Implication regularly, but in 
Deviſes they are allowed with 
due reſtrictions, 261,262,&c. 


2. If an Eſtate given by Implication 
in a Will be to the diſinberiti 
of the Heir at Law, it is not 
if ſuch Implication be only con- 


ſtrucrive and poſſible , but not a 
neceſſary Implication , 262, 263, 
267, 268 

3- The neceſſary Implication is, that 
the Deviſce muſt have the thing 
Devifed , or none elſe can have it, 
262,263 

4. 4. deviſeth his Goods to his wife, 
and after her deceaſe his Son and 
Heir ſhall have the Houſe where 
they are, this isa good Deviſe of 
the Houſe to the wife by Implica- 
tion, becauſe the Heir at Law is 
excluded by it, and then no per- 
ſon can claim it but the wife by 
Implication of the Deviſe, 263, 
264 

3. A. having iſſue Thomas and Mary, 
deviſes to Themes and his Heirs 
for ever ; and for want of Heirs 
of Thomas, to Mary and ber Heirs, 
This is an Eſtate tayl in Thomas, 
269, 270 

6, My will is, if it happen my Son 
George, Mary, and Katherine my 
Daughters, to dye without iſſue of 
their bodies lawfully tten , 
then all the Freehold Lands I am 
now ſeized of, ſhall remain and 
be to my Nephew A. B. The con- 
ſtruction and ing of theſe 
words & quid peratur by them, 
260,261,262,263,264,&c. 

7, If Land is deviſed to H. and his 
heirs as long as B. bath beirs of 
his body, the remainder over, ſuch 
latter Deviſe will be good, not as 

a Remainder, but as an Executory 
Deviſe, 270 

8. My ſon ſhall have my Land to bim 
and his heirs, ſo long as any heirs 
of the body of A, ſhall be living, 
and 
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and for want of ſuch heirs, I deviſe 
it to B. here B. ſhall take by fu- 
ture and Execurory Deviſe, 270 
9. A Deviſe to the ſon and heir in 
Fee, being no other than what the 
Law gave him, is void, 271 
10, A Deviſe that if the ſon and heir 
pay not all the Legacies , then the 
Land ſha!l go to the Legatories , 
upon default of payment this ſhall 
veſt in the Legatories by Execurto- 
ry Deviſe, 271 
11, 4. ad iſſue N. T. and R. and 


deviſes to T.and his heirs for ever, 
and if I. died without iſſue, living 
W. that then R. ſhould have the 
Land, this is a good Fee in T.and 
R had a good Eſtate in poſſibility 
by Executory Deviſe upon the 
dying of T. without iſſue, 272 
2. An Executory Deviſe cannot be 
upon an Eſtate ray], 273 
13, I bequeath my ſon Thum to my 
Brother R, to be his Tutor during 
his minority ; here the Land fol- 
lows the cuſtody , and the Truſt 
is not aſſignable over to any per- 
ſon, 178,179,&c, 
14, A Deviſe of the Land, during the 
mirority of the Son, and for his 
maintenance and education, until 
he come of age, is no deviſing of 
the Guardianſhip, 184 


Diſlcent, 


t. Children inheric their Anceſtors | 
Eſtates without limit in the right 
aſcending Line, and are not inheri- 
ted by them, 244 

2. In the colVateral Lines of Uncle 
and Nephew , the Uncle as well 


inherics the Nephew , as the Ne. 


, Kkk 2 


phew the Uncle, 244 


3. In the caſd of Aliens nothing in- 


terrupts the common courſe of 
Diſcents but Defeitw Nations, 
268 


Diſclaimer. 


1.Ina Pure Imyedit upon the Bi- 
ſhops Diſclaimer there is 2 Judg- 
ment with a Geſſat Executio ges- 


fe xc. 
Dimes, See Tythes, 


Diſſeiſoꝛ. 


I, A Diſſeiſor Tenant in poſſeſſion 
may Rebut the Demandant with- 
our ſhewing how he came to the 
poſſeſſion which he then hath, but 
he muſt ſhew how the warranty 
extended to him, 387,386 


Ollpenſation, See Title 
Statutes 14, 


r, The Pope could formerly, and the 
Arch biſbop now can diſpenſe for 
a plurality, 20,23 
2, How many Benefices a Biſhop may 
retain by Diſpenſation, 25 
3. A Diſpenſation for years, and 
good, 24 
4. A Diſpenſation after the Conſe- 
cration of a Biſhop comes too late 
ro the Voidance, 20 
3. If a man hath a Benefice with 
cure, and accepts another with- 
out a Diſpenſation or Qualificati- 
on, the firſt becomes void, and 
the Patron way preſent, 131, 
132 
6. No 
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6, No Diſpenſation can be had for 
marrying within the Levitical De- 
ces, 214,216,239 
7, A Diſpenſat ion obtained doth je- 
dare, and makes the thing probi- 
bired lawful, to be done by him 
who hath ir, 233,336 
$, Freedom from puniſhment is a 
conſequent of a Diſpenſation, but 
not its efle&, 333 
9. What peral Laws the King may 
& diſpenſe with, and what nor, 334, 
335,335 c. 
10. Where the Suit is only the Kings 
for the breach of a penal Law,and 
which is not to the damage of a 
third perſon, the King may di- 
ſpenſe, 334+336,339,340 
11. Where the Oſſence wrangs none 
but the King, he way diſpenſe with 
1 344 
12. Where the Suit is the Kings only 
for the benefit of a third perſon, 
there he cannot diſpenſe,3 34.336 


6 339,340 
r 3.Offences not to be diſpenſed with, 


342 
14. A Diſpenſation to make lawful 
the taking from a man any thing 
which he may lawfully defend 
from being taken, or lawfully pu- 
niſh it if it is taken, wut be void, 

\- Bat 

15, Diſpenſations void againſt Acts 
of Parliament for maintaining Na- 
tive Artificers, 344 
16. Where the exerciſe of a Trade is 
generally prohibited, the Kings 
licenſe wuſt be without any limita- 
tion to him that hath it, toexerciſe 
his Trade as before it was prohi- 
Lited, otherwiſe it is no licenſe, 
346 


17. Where the King may diſpenſe 
generally be is not bound to ir, 
but may limit his Diſpenſat ion, 


6 
18. Where the King can diſpenſe | 
with particular Perſons, he is not 
confined to number or place, but 
may licenſe as many, and in ſuch 
places, as be thinks fir, 347 
19. A Corporation is capable of a 
Diſpenſation, 347,348 
20, A Diſpenſation to a perſon to 
keep an Office ( which perſon is 
not capable of ſuchOffice)is void, 

21. Where a licenſe Rs feciabigranis 
is good to diſpenſe with a penal 
Law without a Now obllante , 

356 
Diſtreſs. 

1. A privity is neceſſary by the com» 
mon Law between the Diſtrainer 
and Diſtrained, 39 

2. Attornment and power to Di- 
ſtram follows the poſſeſſion, and 
not the Uſe, 43 

3. Where a Rent is well veſted and 
there 15 an Attornwent , when ever 


the Rent is arrear, a Diſtreſs is 
lawful, unleſs the power is loſt, 


4. Where Rent is arrear , and Ms. 
wards the Rent is granted over in 
Fer, and an Attornment thereun- 
to, here the Grantor hath loſt his 
arrears, and cannot Diſtrain, 


2 
3. If a Fine is levied of the Revert 


on of Land or of Rent ro Uſes, 
the Cefluy que »wſe may Diſtrain 
without attornment, Fg 1 

0+ 
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Dominton. 


1. Dominions belonging to the Crown 
of England cannot be ſeparated 
from it, but by Ad of Parliament 
made in England, 300 

2. What are Dominions belonging to 
the Realm of England, though not 
in the, Territorial Dominions of 
England, 1614. 

3, By what Title the Crown of Exg- 
land held Gaſcolgn, Guyen, and C.- 
law, 401 


Dower. 


1. The wife of a Conizce of a Fine 
{bal] not be thereof endowed, be- 
cauſe it is but a fictitious Seiſin, 

1 41 

2. The wife is dowable of a Rent in 

Fee, 40 


Dzoit d Advowlſlon. 


1, Where the Writ lies, and for 
whom, 11,16 
2. In a Droit 4 Advowſon 
may alledge Seiſin without alledg- 
ing any time, 


—_— 
— — 


—— 


Eccleſiaſtical Court. See Arch» 
biſhop, Pꝛohibition. 


He Secular Judges are moſt 
4 conuzant of Ads of Parliament, 


213 
2. The Temporal Judges have conu- 


rance of what marriages are with · 
* 


the King | 


56 | 


in the Levitical Degrees,and what 
not, and what are inceſtuous, 
207 

3. The Clergy of this Kingdom ſhall 
not enact or execute any Canon, 
Conſt itut ion, or Ordinance Pro- 
vincial, unleſs they have the Kings 
licenſe, 329 


Elegit. 


r. It lies upon a Recognixance taken 
in any of the Courts at Weſtmin- 
fter, or before any Judge out of 
Term, 102 


Erroz, See Pzeſidents, Judg- 
ment. 


An erroneous is 4 
— — 
until reverſed, 94 


2. If an inferiour or ſuperiour Court 
gives an erroneous Judgment, it is 
reverſible by Writ of Error, 

| 139 

3; Where the matter concerns the 
juriſdiction of the Court, a Writ 
of Error lies no where but in Par- 
liament, 396 

4. A Writ of Error lies to reverſe a 
judgment in any Dominion belong 
ing to Egan, 290, 402 

3. A Writ of Error lay to reverſe a 
Judgment in Calais, 402 

6. It lies to reverſe a Judgment in 
lreland 290,291,298,402 


Eſcheat. 


t. Where the Heir at Law dies with- 
out heir, the Land eſcheats, and 
the Lord's Title will precede 

any 
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_ any facure Deviſe . 
Eſplees. 


1. The profits of a Mine is no Eſ- 
plees for the Land, but only the 
Eſpices for the Mine it ſelf, 
255 

2. So likewiſe for a Wood, the pro- 
fits of it is na Kfplees, but only for 
the Land only upon which the 
Wood grows, hid. 


Eſtates, Sce Ozant. 


t. The Law doth not in Conveyancts 
af Eftaies, admit Eſtates to paſs 
by Implication, as being a way 


of paſſing Eſtates not agreeable to 
the plainneſy ired by Law in 
the transferring of Eſtates, 361,262 

&c. 


2. But in Deviſts they are admitted 
with due reſtritions , 267, 262, 
263,&c, 

3. What Executory Deviſes and con- 
tingent Remainders are good, and 
What not, 272,273 
4- When a new Eſtate is granted, the 
ivity to the old Eſtate is de- 

ed, 43 

$, The Eſtate may be changed, and 
yet the poſſeſſion not changed, but 
remain as formerly, 42 
6. An Eſtate in s Rene. e may 
way be en'arged, diminiſhed, or 
altered, and no new Attornment 
or privity requiſite, 44,4546 


7. The Seiſin of the Comzee of a 
Fine is but a meer tion, and an 
invented form of Conveyance on- 
by, 41 

3: His wife ſhall not be endowed , 


270 | 


neither ſhall his heir inherit, 41 
Cſtoppel oz Concluſion. 


x. A Demiſe by Indenture of a Term 


habendam from the expiration of 
another term therein recited, when 
really there is no ſuch term is eſſe, 
is no Eſtoppel to the Leſſor or 
Leſſee, but the Leſſee may pre- 
ſently enter, and the Leſſor granc 
the Reverſion, $2 


Evidence. 


1. No evidence can be given to a ju 
ry of what is Law, 143 
2. A witneſsmay be admittedto prove 
the Contents of a Deed or Will, 


3 

3. The Jury may go upon evidence 
from their own perſonal know- 
ledge, 147 


1. Lands, Perſons, or Goods, ought 
not to be lyable to Judgments in 
other manner than they were at 
the time of the Judgment given , 
which was where the Court had 
juriſdiction which gave the Judg- 
ment, 398 

2. What Execution ſhall be ſued out 
upon a Recognizance acknow- 
ledged in any of the Courts at 
Weſtminſter, or before a Judge, 


103 

3. What Execution ſhall be ſued out 
upon a Statute, oz 

4. Upon a Recovery in England an 
Execution doth not lye into Wiles, 


397,398 
8g. Per- 
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3. Perhaps by ſpecial Writs to the 
chief Officer of the King, Execu- 
tion may be made of Judgments 
given at Weſtminſter in any of his 

inions, 420 


Executo?, See Title 
Statute 10,20, 


1. How they are to adminiſter the 
Teſtators eſtate, 96 

2, An Executor may refuſe, but can- 
not aſſign over his Executorſhip, 
1982 

3. It is no Devaſtavit in an Execu- 
tor to ſatisfie a Judgment obtain- 
ed upon a ſimple Covenant, be- 
fore a debt due by Obligation, 
94, 95497 

4. Where an Action of Debt upon 
Bond or Judgment is brought a- 
gainſt him, he may confeſs rhe 
Action, if there be no fraud in 
the Caſe, although he bath no- 
tice of a former Suit, 95,100 
3. The Executor may plead an er- 
roneous Judgment in Batr, 94, 
97 

6, A Recognizance in Chancery muſt 
be paid before Debts upon ſim- 
ple Contracts, and Debrs by Bond, 
103 

7. It is a Devaſtavit in an Execu- 
tor to pay voluntarily a Debt by 
ſimple Contract before a Debt 
by Bond whereof he had notice 
(and not otherwiſe) 94, 95 

$. It is a Devaſtavit to ſatisfic a 
later Jud t if there are not 
Aſſets left to ſatisfie a former 
Judgment, 95 

9. An Action will not lye againſt 
Executors upon a Tally, be- 


cauſe it 1s no good Specialty , 
100 

10- The pleading of Plene admi- 
niſtravit prater, & plene admini- 
ftravis ultra, and in what Caſes 
it may be pleaded , and how, 


10 
Crpoſition of TWozws. y 
Dam div, 32 
Dam, ibid, 
Dummods, ibid, 
Uſually let:en, 33,34 
At any time, 34 
Or more, 35 
More or leſs, ibid. 
Gurges , 108 
Stagnum, 114. 
Appertaining, 108, 10 
Reputation, 109 
Wirthour any lett, 121 
Quiete & pacifice, 7614. 
Lawfully enjoy, 124 
Dei & Gonceſſi, 126 
Wreck, 168 
Imported or brought, 171,172 
Per Nomen, 174,175 
Claim, 188,193 
Una (uw, 197 
Nature, what it is, 221, 224 
Unnatural, 221,222,224 
Uncle, 241 
| 233 
Remainder, 269 in loco 279 
Naturalization, 280 
Antenati c Poftinati, 273 


Neerof kin, 306,307,308, 309,310 
Malum prohibitum, & malum in ſe, 

22 339, 334 Cc. 338,359 
Diſpenſation, 233,336,349 
Exemption, 749 
Commot, 405 
Er- 
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Expoſition of Sentences. 


1. Words which are inſenſible ought 
to be rejected, fo alſo words of 
known ſigniſicat ion, ſo placed in 
the Deed that they make it repug- 
nant and ſenſleſs , are to be re- 
jected equally with words of no 
ſigniſicat ion, 176 

2. In things neceſſary there are no 
degrees of more or leſs neceſſary, 


a 344 
3. What appears not to be, muſt be 
taken in Law to be as if it were 


nor, 169 
4. Lands uſually letten ſhall be in- 
tended Lands twice letten, 33 


3. Lands which have at any time be- 
fore been uſually letten, how ex- 
pounded, ' 34 

6. How long time will gain a Repu- 
cation to paſs a thing as appertain- 
ing, 109 


Extinguiſhment. 


1. Extinguiſhment of a Rent is when 
it is abſolutely conveyed to bim 
who hath the Land out of which 
it iſſues ; or the Land is conveyed 
to him to whom the Rent is grant 
ed, 199 

2, & perpetual union of the Te- 
nancy to the Rent, or Rent to 
the Tenancy, is an extinguiſhment 
of the Rent, 39 


3. Where Rent is arrear, and after» 
wards it is granted over in Fee, 
and an Attornmene thereunto,here 
theGrantor hath abſolutely Joſt bis 
arrears, and cannot after diſtrain, 


40 


| 


Extent. 


1. An Extent is fucable into Wales , 
but a Ca. Ss. or Ei. Fs. is not, 


397 


Fee-ſimple. 


r. A Fee · ſimple determinable up- 
on a Contingent is a Fee to 

all intents, but not ſo durable as 
an abſolute Fee-ſimple, 273 
2. 4. had iſſue V. T. and R. and 
deviſed to T. and his heirs for e- 
ver, and if T, died without iſſue 

living . then N. ſhould have the 

„ this is a Fee in T. 

And N. hath a Fee in poſſibility 


without iſſue before him, 272 
Fiert Faclas, See Execution. 
Fine, Fines. 


1. A Fine levied without conſide- 
ration or uſe expreſſed , is to the 
uſe of the Conizor, 43 

2, The Seciſin of the Conizee of a 
Fine is but a meer fidion, and 
an invented form of Conveyance 
only, 41,4? 

3. The wife in that caſe ſhall nor 
be endowed , neither ſhall it de- 
ſcend to his Heir, 41 


Jos. 
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Fozmedon. 


1. The Statute de Donis formed a 
Writ of Formedon in the Deſcen- 
der, for the new Eſtate Tay! 
created by that Statute, but makes 
no mention of a Formedon in the 
Reverter, as already known in the 
Chancery, $67 


Franchiſe. 


. Franchiſes Inferiour and Coun- 
ties Palatine, are derived out of 
the Counties by the Kings Grants, 
where the Kings Writ did run, 


418 


Fraud. 


, Whereſoever an Action of Debt, 
upon Bond or Contra, is brought 

inſt an Kxecutor, he may con- 
feſs the Action, if there be no 
fraud in the caſe, although he 
have notiee of a former Suit de- 


pending, 35 


— 


Gardian in Soccage, See Title 
Statutes 26. 


f. HO is Gardian in Soccage 
at the Common Law. 178, 
244 

2» What a Gardian way do in his 
own name, 132 
3. Who were Legitimi twtores, Or 
Gardians by the Civil L, 
244 


4. The Expoſition of the Statute 
made 1 2 Gar. 2, 183,184 
3. The Gardian by the Statute of 
12 Gar. 2. doth not derive his 
authority from the Father, but 
from the Law , 156 

6. The Lands follow the Gardian- 
ſhip, and not the Gardianſhip the 
Lands, 178 
7. The Gardianſhip now by the Sta- 
tute may be till One and twenty 
years, 179 
8. Such a ſpecial Gardian cannot 
eransfer the cuſtody of the Ward 
by Deed or Will to any other, 
179,18 

9. The truſt is only perſonal, and 
not aſſignable ; neither ſhall it go 
to the Executors or Adminiſtra- 
tors, 180,181 
to. If the father appoint the cuſto- 
dy until One and twenty, and the 


| Gardiandies, it determines with 


the death of the Gardian, and is 
a Condition in Law (if he live ſo 
long) 185 


Szants, Gzantoz, Gzantee. 


1, The Law doth not in the Con- 
veyances of Eſtates, admit Eſtates 
regularly, to paſs by implication: 
Bur in Deviſes they are allowed 
with due reſtriftions, 261, 262, 

&c. 

2. A thing ſo granted as none can 

take by the Grant, is a void Grant, 
199 

3. In Grants, words which are inſcn- 
ſible ought to be rejected ſo like- 
wiſe words of known ſignification, 
when they are ſo placed in the 


| Deed that they are Repugnant, 
LI! 


are 
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are to be rejected equally with 
words of no known fignification, 
176 

4. The meadting of the word (apper- 
taining) in a Grant , and how far 

it will extend, and what it will 
paſs, 108, 109 

3. Land in poſſeſſion cannot paſs by 
the Grant of a Reverfion, but by 
the grant of Land a Reverfion will 
paſs, $3 

6. By the Grant of Stam & Gur- 
gitem aquarum , the Soyl of the 
Pond paſſes, 107,108,109 

7, Where by the Dewiſe of the Farm 
of H. the Mannor of H. will well 
paſs, 71 
8. To a Grant of a Rent Ly the Com- 
mon Law an Artornment is requi- 
lite, 39 
o, A Leaſe is made habendam for 40 
years after the expiration of a 
Leaſe wade to another perſon, 
whereas in truth there is no ſuch 
Leaſe, this Leaſe for 40 years 
ſhall commence preſently, 73,74, 
$0,51,33,34 

10, To give or grant that to a man 
which he had before, is no gift at 
all, 42 


Gzants by the King, See Non 
Dbſtante , Pardon, Pie- 
rogative. 


r. Where the Kings Grant is void | 


(alt there be a ſaving in an 
Act of Parliament of all the Right 
of ſuch Grantee ) yet that ſhall 
not aid it, 332 


2. If a Patent is not void in its 
creation, it remains good after the | 
death of the King that granted ir, | 

332 | 


| 


Habendum. 


I, A Leaſe is made habendar for 
Forty years after the expi- 
ration of a Leaſe made to another 
perſon, whereas in truth there 
is no ſuch Leaſe; this Leaſe for 
Forty years ſhall commence pre- 
ſently, 73474,80,81 
2. A Rent is granted, for 
Seven years after the death of the 
Grantor, Remainder in Fee, 


46 


Habeas Coꝛpus. 


1, The Writ of Habeas Corpus is 
now the moſt uſual Remedy 
by which a man is reſtored a- 
gain to bis liberty, if againſt 
Law he hath been deprived of it, 

136 

2, The Cauſe of the * 
ought as ſpecifically and certain- 
ly appear to the Judges upon the 
Return, as it did appear to the 
Court , or perſon authorized to 
commit, 127,138,1239,140 

3. A priſoner committed ma 
daturs of the Lord Chancellor, by 
vertue of a Contempt in Chancery, 
was preſently bailed , becauſe 
the Return was generally for 
Contempts to the Court, but no 
particular Contempt expreſt, 139, 

140 

4. The Court of Comme Pleas or 
Exchequer upon Habeas Corpss 
may diſcharge Priſoners ( impri. 
ſoned by other Courts) upan the 
inſufficiency of the Return only, 

and 
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and not tor priviledge, 154 
s, Where a wan is brought by Ha- 
beas Corpus , and upon the Return 

it appears that he was impriſoned 
illegally (though there is no cauſe 
of priviledpe for him in the Court) 
yet he ſhall not be remanded 
to his unlawful Inmpriſonment , 
156 

6, The Kings Bench may bayl, if 
they pleaſ*, in all Caſes, but the 
Common Bench muſt remand , if 
the cauſe of the impriſonment re. 
turned is juſt, 157 


Deir, 


1. Children ſhall inherie their An 
ceſtors withour limitation in the 
right aſcending Line, and are not 
inherited by them, 244 

2. In the collateral Lines of Uncle 
and Nephew, the Uncle as well 
inherits the Nephew, as the Ne- 

the Uncle, 1014. 

3. The Heir ſhall never be diſinbe- 
rited by an Eſtate, given by Im- 
plication in a Will, if ſuch Im- 
plication be only conſtructive 
and poſſible, but not a neceſſary 
Implication, vis, ſuch an Impli- 
cation that the Deviſee muſt have 
the thing deviſed, or none elſe 
can have it, 262,263,268 

4- He that 1s priviledged by the 


Law of Ezplend to inherit there 
maſt be a Subject of the Kings, 
268 


$, The four ſeveral ways that a man 
born our of England way wherit 
in England, 2$1 
6. How lcagthe Heir ſha'l continue 


in Ward upon the Deviſe of bis 


Father; and a full Expoſition of 
the Statute of 12 Cay. 2. 178 
7. The Heir of the Conizee of a 
Fine only , ſhall rake nothing 
by Diſcenr, 41 


Pusband and Atte. 
See Baron g Feme. 


— 
n. 


Impziſonment, Sce Title 


Habeas Cozpus, 
Jncef. 
I, [ Neeſt was formerly of Spiritual 
Conurance, 212 


2. The primitive Chriſtian Church 
could puniſh inceſtuous marria- 
no other way than only by 
orbidding them communion with 
them, 313 
3. The Judges have now full conu- 
zance of what Marriages are ince- 
ſtuous, and what not, 207, 209, 210 

4- Among the Hebrews there was no 
Divorce for Inceſt, but the Mar- 
riage was void, and the lIaceſt 
puniſhed as in perſons unmarried, 
bid. 


Incumbent. 


1. One Incumbent may ſue a Writ of 
Spoliation again the other, where 
the Patrons right comes in queſti- 
on, 24 

2. If an Incumbent with Cure take 
another Benefice with Cure, the 
firſt is void, and the Patron may 


LI 2 4. 4 


— — —  ——— — - 
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> A Biſhop way be an Incumbent 


after Coaſecrat ion, 24 
4. The Kings Confirmation of the 
Commendam transfers no right into 
the Incumbent, 26 
s, Where the Incumbent doth not 
read the Articles according to the 
Statute, he ſtands ipſo ſacłe de» 


prived, 131,132 
6, And if he had not ſubſcribed the 
Articles, he had been never In- 
cumbent, 133 


Anfant. 


1. Where the Gardianſhip of an In- 
fant is deviſed fince the Statute 
of 12 Car. 2. what paſſes there- 
by, together with a fall Expoſi- 
tion of that Statute, from . 

18 

2. He is capable at Seventeen years 
of Age of taking Adminiſtration 
in his own name, 93 


Jnftitution and Induction. 


1. By Induction into the ReQtory , 
the Parſon is ſeiſed of all the 
poſſeſſions belonging to his Re- 

ory, 198 

2. Inſtitut ion and Induction is a 

good Title until a better appears, 
7,8 

3. Where after Inſticution and In- 
duQtion the party inducted — 

bring his Ejedtment, and ſhall 

not be put to his Sue Impedit, 
129,130,131 


Jointenants. 
1. There can be no Jolntenants 


| 


| 


— — 


in Occupancy, 189 
2. They way releaſe or contirm to 
each other, and thereupon thoſe 
priviledges which did belong to 
both, hall paſs to one of them, 
45 


Ireland, See Alien, Erroz. 


1. Ireland is a conquer d Kingdom, 
and appears ſo by the expreſs 
words of an Ad of Parliament 
there 292 

2. Though Ireland hath its own Far- 
liament, yet it is not abſolute, - 
ſui Jour, _ 

3. What things the Parliament of Ire- 


land cannot do, tihed. 
4+ When, Ireland received the Laws 
of England, 293,298 


3. — Laws wade in the Farlia- 
ment of England are binding in 
Ireland, 


293 
Jflue. 
t. No lfſue can be joyned of matter 
in Law, 143 
Judges 02 Juſtices. 


1, Where the Law is known, and 
clear, although it is unequitable 
and inconvenient, yet Judges muſt 
adjudge it as it is, 37, 235 

2. But where it is doubtful, and nor 
clear, there they muſt Interpret 
it to be as is moſt conſonant to e- 
quity, 35 

3 in the Law can only be 
remedied in Parliament, 38,28 

4. Judges muſt judge — as 
the Law is, not as it ought wo he, 

bor 


The Table. 


— 


bur if inconveniences neceſſarily 
follow out of the Law, the Par- 
liament only can cure them, 
285 

s. An Opinion given in Court, if 
not neceſſary to the Judgment gi- 
ven upon Record , is no Judicial 
Opinion, no more than a greats 
diam, 382 
6. But an Opinion, though errone- 
ous, concluding to the Judgment , 


is a Judicial Opinion, becauſe | 


delivered under the Sandtion of 
the jodges Oath upon deliberati- 
on, which aſſures it is, or was, 
when delivered, the Opinion of the 
Deliverer, 332 
y. When the King hath conſtituted any 
man a judge, bis Ability, Parts,and 
Firne(s for the place are not to be 
reflected upon, or cenſared by a. 
ny other perſon , being allowed 
by the King, who only is to judge 
of the firneſs of his Miniſters, 
135 
$. We muſt not, upon ſuppoſition 
only , admit Judges deficient in 
their Office, for ſo they ſhould 
never do right : Nor on the other 
ſide maſt we admit them unerri 
in their places, for ſo they ſhou! 
never do any thing wrong, 139 
9. have in all Ages been com- 
—. of, and puniſhed for gli. 
ving diſhoneſt and corrupt rude. 
ments, 139 
10, A Judge cannot Fine and Iwmpri- 
ſon a Jury for giving a Verdict 
contrary to his Directions, 146, 
147,149,149 
11. Judges cught not to abate Writs 
ex officio, 95997 
12, The Judges direction to the 


Jury ought to be upon Suppoſiti- 
on, and not Poſitive ; vic. if you 
find the Fad thus, then it is for 
the Plaintift; if you fiad ic thus, 
then for the Defendant, 144 
13, The Judge can never direct hat 
the Law 1s in any controverred 
matter, until he firſt knows the 
Fact, 147 


Judgment, See Errox. 


1. A Judgment is the AR of the 
Courr, and compulſory to the 
Defendant, 34.95 

2. Where the Plaintiff makes it ap- 
pear to the Court that the Defen« 
dants Title is not good, but doth 
not ſet forth a good Title for him- 
ſelf, the Court ſhall never give 
Judgment for him, 60 

3. An ill Declaration will not avoid 
the judgment, it only wakes it 
erTOneOus, $3494 
4. Anerroneous Judgment is a good 
barr for an Executor in an Action 
brought againſt him, 94 

3. A judgment given in England, 
| ought not to be executed in Wales, 
393 

| 6. In a * adit, where the 
2 and the Parſon 
loſeth by Default, there ſhall go 
a Writ to the Biſhop, Nev 5 
Reclamatione , to remove the In- 
cumbent, but with a Ceſſas Ex- 
ecxtio until the Plea is determin- 
ed between the Plaintiff and Pa- 
tron. 6 


Tut Il 
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Jurigdiaion, Sce Courts, 
Pꝛohibition. 


1. When the Queſtion is of a juriſ- 
diction in a Dominion belonging 
to England, how to be — 

41 

2, Where ever a Debr grows due, 
yet the Debror is indebted to the 
Creditor in any place where he is, 
as long as the Debt is unſarisfied, 

92 

3. It is the Defendant, not the Plain- 
tiff, muſt take Exceptions to the 
Juriſdiction of the Court, 93 

4. Where the appearance of the 
Tenant upon the Summons ſhall 
not affirm the Juriſdiction of the 
Court, 405 

3. The Temporal Courts may pro- 
hibit the Spiritual Courts in Caſes 
of inceſtuous Marriages, add Mar- 
riages within or without the Le- 


vitical Degrees, 297 
Turozs, Sce Aerdia, Attaint. 


1, Jurors muſt be returned our of 
the Vicinage where the cauſe of 
AQion ariſerh, 148 

2. What is the legal Verdict of the 


Jury, f 150 
3, No evidence can be given to a Ju- 
ry of what is Law, 143 


4. The Verdi@& of the Jury cannot 
change the Reaſon of the Law, 
161 

3. The Jury, and not the judge, re- 
ſolveand find what the Fact is, 


144 


6. AJury-man ſwears to what he can 


infer and conclude from the Te- 


| 


— 


ſtimony of Witneſſes, by the act 
and force of his Underſtanding , 
to be the Fact inquired after, 
142 

7. The Jury may have Evidence from 
their own perſonal knowledge , 
147 

8. Although a Jury find contrary to 
their Evidence, yet they are not 
finable, an Attaint only lies againſt 
them, 144,145,147,145,149 
9. Neither are they fincable where an 
At taint doth not lye, 145 
10. A Juror kept his Fellows a day 
and night without any reaſon for 
aſſenting, and therefore ſent to the 
Fleet, 15 
11. A Jury was never puniſht upon 
an Information either ia Law or 
the Star Ghamber, for finding an 
untrue Verdict, unleſs Imbracery, 
Subornation , or the like, were 
joyned, 152 
12. Where the Judges conceive the 
Jury have been unlawfully dealt 
withal to give their Verdict, they 
are finable, 153 
13, The Jury can never find Jonere- 
mw upon a Tryal, 144 


— 


m 


King, See Gzants of the Ring, 
Pzerogative. 


. No Canon Eccleſiaſtical can be 
made without the Kings licenſe and 
aſſent. 329 

2. The King will not take away ano- 
ther mans Right againſt his Will, 


14 
3. The King cannot pardon an Of- 
fence 
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fence done to a particular perſon, 
333 

4. Where the Suit is only the Kings 
for the breach of a penal Law, 
and which is not to the damage of 

a third perſon, the King may di- 
ſpenſe, 33494336 
3. Bur where the Suit is the Kings 
only for the benefit of a third 
perſon, and the King is enticuled 
—— proſecution and complaint 
ſuch third perſon, the King can- 

not releaſe or diſpenſe with ſuch 


| 


Suit, without the Agreement of | 


ſuch party conecrned , 3341336, 
35 
6. If a Title appear for the King, the 
Court, Ex officis, ought to give 
Judgment for bim, though no 
party, 299 
7. Where the Offence wrongs none 
but the K ing, he may diſpenſe with 


344 
$, What — the King may pardon, 
but not diſpenſe with, 333, 334, 
336, Kc. 

9. Offences againſt penal Laws not 
to be diſpenſed with, 333, 334, 
342,&c, 

10. Where the Kiog may diſpenſe 
generally, he is not bound to it, 
but may lumit his Diſpenſation, if 
be think fir, 346 
11, Where the King can diſpenſe 
with particular perſons, he is not 
confined to number or place, but 
may licenſe as many, and in ſuch 
places, as he thinks fir, 347 
12. If the Kings Grant is not void 
in its Creation, it remains good 
after his death againſt his Succeſ- 
for, 332 


13. Where the exerciſe of a Trade 


is generally prohibited, the Kings 
licenſe mult be without any limita- 
tion to him that hath it, to exerciſe 
his Trade, as before it was prohi- 
bired, otherwiſe it is no licenſe, 
345 

14. The Kings Confirmation of a 
Commendans transfers no Right to 
the Incumbent, 26 

15, Where in a Nuare Impedit brought 
by the King his Title appears to 
be but a bare Suggeſtion, be cannot 
forſake his own Title, and endea- 
your to deſtroy the Defendants , 
61 

16, Where theKing preſents by Lapſe, 
and hath then other good Title to 
preſent, yet it is void, 14 
17, Thoſe under the Kings power , 
as King of England, in another 
Princes Dominions, are under his 
Laws, 282 
18. The Natives of any of the Kings 
Forreign Plantations are bis Ma- 
jeſties Natural Subjects, and ſhall 
inherit in England, 268 in loco 278, 
279 


Kings Bench, Ser Courts. 


1, The Court of Kings Bench cannot 
pretend to the only diſcharging of 
Priſoners upon Habeas Corp, (un- 
leſs in caſe of privi ) for 
the Chancery may likewite do it, 
157 

2. Upon the Return of Habeas Gor- 
pus , the Kings Bench may, if 
they pleaſe, bayl the priſoner, 
but the C Pleas mult te- 
wand him if the cauſe of the im- 
priſorment returned is juſt, 
157 


3, Ihe 


— — 
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4. Ma 


The Kings Bench way quaſh the 
Order of Commitment upon a Ger- 


tiorart, 157 
nt Prohibitions for en- 
croaching Juriſdiftion, ibid. 


Lapſe, 


Reſentation by Lapſe makes 
no ſeverance of the Advow- 
ſon, 14 


Where a man accepts a ſecond Be- 


nefice with Cure, without a Di- 
ſpenſation or Qualification , the 
firſt Benefice is void, and the Pa- 
tron may preſent ; but if he doth 
not preſent , then if it is under 
value, no Lapſe ſhall incur until 
there is a Deprivation, and No- 
tice; But if it is above value, 
then the Patron muſt preſent with- 
in fix months, 121,132 


Law, Sce Conſtruction of Law, 


When a Law is given to any peo» 


ple, it is neceſſary that it be con- 


ceived and publiſhed in words 


which may be underſtood ; for | 
without that it cannot be obeyed, | 


and the Law which cannot be o- 
beyed, is no Law, 305 


. The meaning of the words in any 


Law are to be known, either from 
their uſe and ſigniſication, accord- 
ing to common acceptation before 
the Law made, or from ſome Law 
or Inſtitution declaring their ſig- 
nification, 


305 


3. A Law which a man cannot obey, 
nor a& according to is void, 
and no Law, 337 

4. To do a thing which no Law 
can make lawful, is malen in ſe, 

3. Where the Law 1s W 
clear, though it be unequitable 
and inconvenient, yet Judges muſt 
determine as it is, without regard- 
ing the unequitableneſs or incon- 
veniences, 37 

6. Where the Law is doubtſul, and 
not clear, the Jadges ought to in- 
rerpret it as is moſt conſonant to 
equity, 33 

7, Defefts in the Law can be re- 
medied only in Parliament, 38,6, 


132 

$. Whatever is declared by AG of 
Parliament to be againſt Gods 
Law, muſt be ſo admitted ro be 
by us, becauſe it is ſo declared 
by an Ad of Parliament, 327 
9. A Law not publiſhed, is no more 
obligative , then a Law only con- 
cealed in the mind of the Law- 
giver, is obligative, 228,236 
10, A lawſul Canon is the Law of 
the Kingdom , as well as an A& 
of Parliament; and whatever is 
the Law of the Kingdom, is as 
much the Law as any thing elſe 
that is ſo, 21,132,327 
. It is irrational to ſuppoſe men 
ignorant of thoſe Laws for the 
breach of which they are to be 
puniſhe, 208 
12. Every thing in one ſenſe is ta- 
ken for Common Law (if it be 
Law) when it appears not to be 
by A& of Parliament, 163 
13, It is never prudent to change 2 
Law 
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Law which cannot be bettered in 
the Subject matter of the Law, 
239 

14. A man hath no Right to any thing 
for which the Law gives no reme- 
dy, 253 
is, The cffe& of Law can do 
more than an ad of Law, 280 
16, How things become natural by 
cuſtome, 124 
17, What natural Laws are, 226, 
227 

18, Of tranſgrefſing Natural Laws, 
and in what ſenſe that 15 to be un- 
derſtood, 226,227,229 
19, It is not ſaſe in caſe of a public k 
Law (as between the Spiritual and 
Temporal juriſdid ion) to change 
the Received Law, 220 
20, The Law of the Land cannot be 
altered by the Pope, 26,21,132 
21, Many Laws made in the time of 
the Sexo Kings are now rectived 
as Common Law, 359 


Leaſe, Leſſoz, Leſſee, See Title 
Statute 23. 


1. A Demiſe, having no certain com- 
mencewery, is void, 85 
2. Ia what caſes the Leſſee ſhall 
bring an Ad ion againſt his Leſſor 
for breach of Covenant, upon a 
Covenant of Quiet Enjoyment , 
without the lawful diſturbance 
of himſelf, &c: it being a full 
expoſition of that Covenant, when 
it is either by Law or Expreſs, 
and general or particular, — 
fo 12 
2 A Demiſe of Tythe with Land is 
good within the 13 EA bur a De- 


— —— — — — — 


miſe of Tythe barely 1s not good, 
203,204 

4. A man leaſes Lands for certain 
years, babendum dimiſſionens 
inde faitum, to J. N. and J. N. 
bath no Leaſe is efſe, the Leaſe 
ſhall commence immediately from 
the Sealing, 73, 74, 80, $1, 33, 

8 


4 

$. A power is granted to Demiſe 
Lands uſually lexten, Lands which 
have been twice letten are within 
this Proviſo, 38 
6. Which at any time before have 
been uſually letten, that which 
was not in leaſe at the time of the 
Proviſo, nor twenty years before, 

is not within the Proviſo, 34, 35s 
by the Demiſe of the Farm of H, 
the Mannor of H. will paſs, 


71 

7. Proviſo that the Plaintiff may 
leaſe for One and — — 
reſerving the ancient Rent, ſo long 
as the Leſſees ſhall pay the Rents, 
theſe are words of limitation , 
and the Non. payment of the Rent 
determines the term without a 
Demand, 32 


Licenſe, Sce Title King, 
Diſpenſation. 


Limitation, 


1. A Limitation determines a Leaſe 
without demand of the Rent, 


32 

2. What words ſhall be taken to be 
« Limitation, and no Condition, 
32 


Livery 


M mm 
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Livery and Selſin, 


1, Where a Rectory is granted {ns 
cum Decimis de D, the Tythe 
which alone cannot paſs withour 
Deed, doth paſs by the Livery of 
the Rectory ; and without Live- 
ry the Tythe will not paſs, becauſe 
it was intended to paſs with 
the Rectory by Livery, 197, 

19 


London. 


1. The Cuſtomes of Londen arc 
confirmed by A& of Parliament, 
93 

2. How Declarations are in London, 
according to their 2 


— — 


Martiages, See Title 
Statute 16, 


1. Inceſt was formerly of Spiritual 
Conizance , 212 
2. The Judges of the Temporal 
Courts have, by ſeveral Ads of 
Parliament, full conizance of 
Marriages within or without the 
Levitical Degrees, 207, 209, 
210 

3. They have full conizance of what 
Marriages are Inceſtuous , and 
what not , according to the Law 
of the Kingdom ; and may prohi- 
bit the Spiritual Courts from 
queſtioning of them, 207, 209, 
210, 20% 


| 


4 The Interdits of Marriage and 
carnal Knowledge in the Levitical 
Law, were direded to the men, 
not to the women, who are inter- 
difted by a conſequent ; For the 
woman being interdided to the 
wan, the man muſt alſo be inter- 
dicted to the woman ; for a man 
cannot marry a woman and ſhe nor 
marry him, 305 

3. A man married his Grand- ſathers 
Brothers wife by the Mothers 
fide , and held lawful, 206,207 

6. A man married his firſt Wives ſi- 
ſters daughter,and held un'awful ; 
and after a Prohibition a Cooſul- 
tation granted, 247,321,322 

7. For a man to marry his wives fi- 
ſter, is a Marriage expreſly pro- 
hibited within the Eighteenth of 
Leviticw, 305 

8. What Marriages are lawful, and 
what not, 210,218,219, 305,306, 

307,308, 309 

9. How the words ( No Marriages 
ſhall be impeached , Gods Law 
except) ſhall be underſtood, 

211 

10, What Marriages are prohibited 

within the Levitical Degrees, 214, 
215,306,307,308 

11. What Marriages are by Gods 

Law otherwiſe prohibited, 220, 
221 

12, Marriages contrary thereunto 

ought not to be diſpenſed with, 


214, 216 
13. Marriages with Coſen Germans 
lawfal, 213,219 


14. All Marriages are lawful which 
are not prohibited within the 
Levitical Degrees, or otherwiſe 
by Gods Law, 219,240,242, 308 

15. In 
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15. In what ſenſe any Marriages and 
Copulations of man with woman, 
may be ſaid to be natural, and in 
what not, 221 

16, Marriages forbidden in Levi 
ties lau ful before, 222 

17. Marriages lawful after reſtoring 
the world in Noob, bid. 

18. Concerning Univerſal! Obliga- 
tion to the Levitical Prohibiticns 
in caſes of Matrimony and Inceſt, 


230 
19, What Marriages were uſual in old 
times, 237 


20. How ſimple Fornication was 
ſatisfied in the time of Moſes , 
ibid, 

21, Who ſhall be ſaid to be the near 
of kin, which are prohibired 
Marriage, 307, 308, 309, 310, 
311 

22. What Marriages are by the Matri- 
monial Table of Exgland interdie- 
ed, 315,31 6,317,315 
23. Marriages within the Levitical 
Probibitions were always unlaw- 
ful, but Marriages within the 
Levitical Degrees were not al- 
ways unlawful, 319,320,321 
24. How the Levitical Degrees are 
to be reckoned, 320 
25. All Marriages prohibited by 
the Table, are declared to be 
within the Degrees prohibited 
by Gods Law, 328 
26, In what the Parochial Matr mo- 
nial Table uſed in England, a- 
grees with the Karait Rabbins, zu, 
312 

27. The primitive Chriſtian Church 
could puniſh Inceflucus Marria- 
ges nootherwiſe than by forbid 
ding them the Communion, 313 


| 


— 


28, By what Law the primitive 
Chriſtian Churches conceived 
themſelves obliged , in the mat- 
ter of Marriage, to obſerve the 
Levitical prohibitions rily and 
indiſpenhibly, 314 

29. Amongſt the Hebrews, there 
was no Divorce for Inceſt, but 
the Marriage was void , and the 
Inceſt puniſhed as in perſons un- 
married, 313 


Maſter and Servant. 


1. Although there is no Maſter or 
Servant originally in Nature, 
but only parity, yet, afrer Laws 
have conſtituted thoſe Relations, 

242 

2. A Father cannot be Servant to his 

Son, 243 


Metropolitan, Sce Arch - bichop, 
Ozdinary. 


Milrecital, See Leaſe. 


1. Where a Leaſe is miſrecited in 
the date, and the habendams is 
to be from the date which is 
miſrecited , there the Leaſe 
ſhall commence from the Sealing, 


73 
Monopolp. 


1, If Exportation or Importation of 
a Commodity, or Exerciſe of a 
Trade is prohibiced generally b 
Ad of Parliament , and no cauſe 
thereof expreſſed, a licenſe may 
be granted ro one or more perſons, 
with a Now obflante; for by ſuch 

Mm m2 ge- 
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general Reſtraint the Law intend- 
ed to limit the over · numerous Im- 
porters and Traders ; and ſuch 
general Licenſes ſhall not be ac- 
counted Monopolies, 345 
2. To avoid a Monopoly the Kings 
Diſpenſation upon all prohibito- 
ry Laws, muſt generally be li- 


mited by Law, 346 
Naturalization , See Title 
Allen, 


Non obſtante. 


1. FT is 2 licenſe to do a thing 
which at the Common Law 

might be done without it, but 
now ( being reſtrained by ſome 
AG of Parliament) cannot be done 
without it, 345, 356 
2, Where a licenſe Ex ſpecials gratis 
is good to diſpenſe with a pe- 
nal Law without a Non obflante, 


356 
Nulance. 


1, Publique Nuſances are not Mala 
in ſe, but Mala politics & introdu- 


Fs, 358 
2. The King may pardon a tranſient 
Nuſance, 333 


3. An Action will not lye for a 
Nuſance for which no man hath a 
particular damage, 335,341 


4. If a man have a particular da- 
mage by a foundrous way , he is 
generally without remedy , be- 
cauſe it ought to be repaired by 


ſome Townſhip or Vill, againſt 
whom an Adion will not lye, but 
an Inditment only, 340 


— q — 
— — 


Oath. 


1, Upon granting of Adminiſtrat ion 
the Adminiſtrator is to take an 
Oath duly to adminiſter the Eſtate 
of the decreaſed, 96 


Dceupant and Occupancy. 


1, What Natural Occupancy is, 
188 

2. What Civil Occupancy is, 189 
3. An Occupant ſhall enjoy what- 
ſoever is belonging to that which 
he occupies, 196 

4. No Occupancy begins with the 
Freehold, but begins by poſſeſ- 
ſing the Land; and the Law 
caſts the Frechold upon him , 
195 

3. A Claim without adual poſſeſſi- 
on cannot make a wan a Natural 
Occupant, 138 
6, There can be no Occupancy of 
any thing wherein another hath a 
Right, 188,189 
7, Two cannot have ſeverally poſ- 
ſeſſion of the ſawe thing at one 
time, 159,192 
8. Of what things there may be an 
Occupancy, and of what not, 190, 
194198 

9. Aman cannot be an Occupant, 
but of a void poſſeſſion, or of a 
poſſeſſion which he himſelf hath, 
192 

10, What 
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— 


10% What it is that makes an Oc cu- 


pant, 191 
11, Tenant for years, or at will, may 
be an Occupant, 192 


12. An Occupant becomes an Aſ- 
ſignee in Law to the firſt Leſſee , 


204 
13- The Occupant is lyable to pay 
the Rent, 202, 203 


14. He hath power to paſs over his 
intereſt, 205 
15. If a wan die ſeiſed par auer 
vie of a Rent, Tythe , &c. or 
other thing, whereof there can 
be no Occupancy either directly 
or by conſequence , as adjundꝭs 
of ſomething elſe, by the death 
of the Grantee ; In all theſe ca- 
ſes the Grant is determined as 
if there never had been any, 201, 
201 

16, But when thoſe things are 
granted in the ſame Deed, to- 
gether with other things of 
which there may be an Occupan- 
cy, then they ſhall be ſubject to 
the Occupancy, 202 


Dffice befoze Eſcheatozs, 
See Inquiſitton, 


1. Prigcipally an Office for the | 


King is as neceſſary as an Entry 
for a common perſon, 143 
2, Ir neither determines any mans 
Righe , neither doth any party 
put any Tryal upon them, 
153 

3. An Inqueſt of Office is not ſub- 
x&@ to an Attaint, they are only 
to find raked matter of Fact, 
133 

4- Where an Office is found, if 


| the Defendant hath no Title, then 
the King hath one by his Office, 

62 

5. No perſon ſhall Traverſe the 
Office, unleſs he makes to himſelf 


2 good Title, 64 


Dffice and Dfficer, Sce Title 
Statutes 24. 


1, All Offices of Truſt muſt be 
perſonally occupied, unleſs 
granted to be occupied by a De- 
puty, 181 
2. Offices of perſonal Truſt can- 
not be aſſigned, for the Truſt 
is not pertonal which any man 
may have, 180 
3. An Office of Truſt and Con- 
fidence cannot be granted for 
years, 181 
4. All Actions brought againſt the 
Officers menti in 21 Jacobi, 
muſt be laid in the proper 
County; and if the Plaintiff is 
Non: ſuited, or Diſcontinue , or 
| Verdict againſt him, they ſhall 
| have their double coſts, 111,112, 
| 
| 
| 


113,114,115,116,117 


Ozdinarp, See Adminiration, 
Arch · biſhop, Lapſe. 


1. The Ordinary may enforce the 
Executors to pay Debts upon 
Contracts, as well as Legacies 
or Marriage mony, 97 

2. Where the Ordinary is to ſup- 
ply the Cure, until the Patron 
preſent, 132 


| : Where 
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3. Where the Ordinary diſclaims 
in a Ducre Impedit , there is a 
Judgment with a Ceſſa Executio 
quowſque, Cc. 6 


Pardon , See Diſpenſatton, 
Ring. 


I, Pardon frees a man from 
the puniſhnene due for a 

thing unlawfully done, 333 

2. What Offences committed againſt 
Statutes the King may pardon , 
and what he cannot, 333,334,335 
& 


3. The King may pardon a tranſi- 
ent Nuſance, but a continued 
Nuſance cannot be pardoned, fo 
as to acquit the Nuſance-maker 
for committing them, but the 
fine or puniſhment impoſed for 
the doing thereof may be par- 
doned, 333 

4. Foreſtalling the Market, {n- 
groſſing, or the like, which con- 
tinue not, but are over as ſoon 
as done, until done de wove a- 
gain, may be pardoned like o- 
ther Offences, ſo as the perſons 
ſha!l not be impleaded , other- 
wiſe than by the perſons who 
have tectived particular da- 

e, which the King cannot 
— ibid. 


Parliament, dee Statute. 
Darſon and Patron. 
1. A-Parſon is choſen Biſhop, bis 


Benefices are all void, and there- 
upon the King ſhall preſent, 19, 20, 
21 

2. Where a Benefice becomes void 
by accepting another without a 
Diſpenſation, the Patron is bound 
to preſent without Notice, and 
where not, 131 
3. Where the Parſon doth not read 
the Articies, according to the 
Scatute , he ſtands deprived ſo 
fads, 104. 
4. Where the Parſon doth not ſub- 
ſcribe the Articles, there he is 
not Incumbent, although he keeps 
in poſſeſſion, 133 

3. A Church-man cannot make a 
Leaſe of the poſſeſſions of his 
Church without Deed, 197 


Perpetulty, 


t. Every Fee ſimple is a perpetui- 
ty, but in the accident of Alie- 
nation ; and alienation is an inci- 
dent to a Fee determinable upon a 
Contingent, 273 

2. There is no Law ſimply againſt 
perpetuities, but againſt an Enrail 
of perpetuities, ibid. 


Pleaving, See Traverſe, 


1. If the Falſhood in the Defen- 
dants plea is neither hurrfal to 
the Plaintiff, nor beneficial to 
the Defendant, there it ſhall not 
hurt the Deſendant, 104 

2, Where the Defendant pleads a 
falſe plea, which falſhood is detri- 
mental to the Plaiatiff, and be- 
neficial to the Defendant, as 


by pleading ſeveral Judgments, 
and 
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and concluding that he hath not 
Aſſets , there the Plaintiff 
may Reply, That one of the 
Judgments are ſatisfied; which 
Replication ſhall be fatal to the 
Defendant, 103 
3. Buc to plead, That he hath not 
bens &. catalls preterquam bons 
que mon /ufficient, to ſatisſie 
the Judgments, is void for the 
Uncertainty; for no Sum being 
mentioned, no good Iſſue can 
be taken upon it, 104 
4. So likewiſe to ſay, That he 
hath not Aſſets tra what will 
ſatisfie, &c, is void for Uncer- 
tainty, ibid. 
3. But it is good pleading to ſay, 
That he hath not Aﬀers preter- 
quam bona & catalls ad Valenti- 
am ſepayal. _— ipſum in ſa- 
tuſaitione — „ indie. 
And alſo , beſides Aſſets to the 
value of Ten ſhillings, which 
are liable to ſatisfic the Statutes, 
ibid. 
6. It is a good plea for an Exe» 
cutor to plead ſeveral Judgment, 
&c. and conclude quod now ha- 
bet, nec ad aliqued tempus habwit 
any Aſſets of the Teſtators = 
terguam bens & catalla, ſufhci- 
ent to ſatisfie thoſe Judgments, 
&c. 103 
7. To this the Plaintiff muſt Re- 
ply, Aſſets ultra, or that any 
one of the Judgments are ſatis- 
fied ibid. 


8. The pleading of a ſpecial plene 
ſtr evit, 91 

9. In pleading of a judgment it is 
not neceſſary co ſet forth the 


whole Record; but to ſay, That 


in ſuch a Court ſuch a judgment 
was obtained, 92 
10. In pleading of a Judgment, 
it may be as well pleaded gun 
recuteraret as recuperet , 93 
11. An erroneous judgment is a 
good barr, until reverſed by Er- 
ror, 94 
12. How a Recognizance or Sta- 


ture ought to be pleaded, 
102 
13. Every Defendant in a Que 


Impedit way plead Ne diſturbs 
4s 


pas, 53 
14. The pleading of a Seiſin in groſs, 
ancy, and Preſentation in 

a e Impedit, 15 
15, The Tenant ſhall never be re- 
ceived to Counter-plead, but he 
muſt make to himſelf, by his 
plea, a Title to the Land , and 
ſo avoid the Plaintiffs Title al- 
ledged by a Traverſe, 38 
16. A Commoner - preſcribes for 
Common for Cattel levant and 
couchant, antique eMeſſuagio, 
which is not good, becatiſe Cat- 
tel cannot, to a common intent, 
be levant upon a Meſſuageonly, 
152,153 

17. See the form of pleading a 
Cuſtome to have ſolam o& ſeps- 
ralem paſturam for the Tenant a- 
gainſt the Lord, 252,253 
18. The pleading of per men in 
a Grant, and how it ſhall be ta- 
ken, 174, 175 


Plu- 
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Pluralities, See Title 
Statute 14, 22. 


1. If a man have a Benefice with 
Cure, whatever the value is, and 
is admitted and inſtituted into 
another Benefice with Cure , ha- 
ving no Qualification or Diſpen- 
ſation, the firſt Benefice is void, 
and the Patron may preſent, 


131 
Pope. 


r. The Pope could not change the 
Law of the Land, 20 

2. He could formerly grant a Di- 
ſpenſation for a plurality,20,2 3, 
24 

3. He did formerly grant Faculties, 
Diſpenſat ions for Pluralicies , 
Unions, Appropriations, Com- 
mendams, &c. 23 


Pzerogative, See Ring. 


1. By the Common Law all Wrecks 
did belong to the King, 164 
2. The extent of the Kings Prero- 
gative is the extent of his pow- 
er, and the extent of his power 
— what he hath a will to 
partes her of 1: that, Ur — 


me pote ſt ati 
tem welt , td Log eft 
— — peteſt, 357 


King 5 may _—_ ue, and 
1 Demurr, or firſt De- 


murr, and afterwards take I- 
ſue: Or he may vary his Decla- 
ration, but all this muſt be done 


. 


in one Term, 65 

4. He way chooſe whether he wil 
maintain the Office , or traverſe 
the Title of the party, and (6 
take traverſe upon traverſe, 62, 


64 
Pꝛebend and Pꝛebendary. 


1. What a Prebendary or Redo- 
ry is in the eye of the Law, 
197 

2. A Prebend or Church-man can- 
not make a Leaſe of their Poſ- 
ſeſſions in the right of the Church 


without Deed, 197 


Pzeſcription, See Modus De- 
cimandi, Cuftome. 


Is; What Preſcriptions for Com- 
mons are good , and what not 
257 


2, How Copyhbolders ſhall pre- 
ſcribe for Common, 2<4 
3. The Tenant ( a Commoner 
preſcribes againſt his Lord to 


have Sun & «lems 
ram, this is a preſcription, 
35 4:35 5,956 


4- Inhabicants not 
not preſcribe in a — 


254 

3. One Commoner may 
to have Slam . ſeparalem pa- 
. — Commeon- 
a, 235 


Pie 
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Pieſentation, See Advowſon, 
©dinary, Parſon, Quare 
Impedit. 


1, Io a Ke Impedit the Plain: 
tiff 2 a preſentation 
in bimſelf, or in thoſe under 
whom he c/aims, 7.8.57 

2. $0 likewiſe muſt the Deſendant, 

thid. 8 

3- What a bare preſentation is, 

1 

4. A void preſentation makes no 
uſurpation, 14 

3. When the preſen at ion ſhall make 
an uſurpat ion, thid, 

6. Where the King preſents by 
Lapſe without Title, and yet 
hath other good Title, the pre- 
ſentation is void, ibid, 

7. Where a Parſon is choſen a 
Biſhop , his Benefices are all 
void, and the King ſhall pre- 
ſent, 19,2042 1 

8. Where a Benefice becomes void 
by accrpting another without a 
Diſpenſation, the Patron is bound 
to preſent without notice, and 
where not, 131 


Pteſivents. 


1: An extrajudicial Opinion given 
in, or out of Ccurt is no good 
preſident , 332 

2. Preſidents without a Judicial 
deciſion upon Argument, are of 
no moment. 419 

3. An Opinion given in Court, if 
not neceſſary to the t 
given of Record, is go Judicial 
Opinion, nor more than a gra- 


in diffum, 382 
4+ But an Opinion, though erro- 
neous to the Judgment, is a Ju- 
dicial Opinion, becauſe deli- 
vered under the Sanction of the 
Judges Oath upon deliberation, 
which aſſures ic is, or was, when 
delivered, the Opinion of the 
Deliverer, 382 
3. Preſidents of Fact which paſs 
ſub filentio in the Court of Kings 
Bench or Common Pleas, are not 


to be regarded, 399 
6, New preſidents ate not confide- 
rable 169 


* 

7. Preſidents are uſeful to decide 
Queſtions , but in Caſes which 
depend upon fundamental prin- 
ciples, from which demonſtra- 
tions way be drawn, millions 
of Preſidents are to no purpoſe, 

419 

$, Long uſage is a juſt medium to 
expound an AQ of Parliament, 
169 


P4ivity, See Eſtate. 


1. A privity is neceſſary by the 
Common Law to diſtrain and a- 
vow, between the Diſtrainor and 
Diſtrained, 39 

2. Such privity is created by At- 
rornment, hid. 

3. Where a new Eſtate is gained, 
the privity of the old Eſtate is 
loſt, 43 

4+ Where it is not loſt between 
Grantor and Grantee of a Rent, 
afrer a Fine levied by the Gran- 
tee to his own uſe, 1bid. 


Non s Where 
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236 


3. Where an Eſtate in a Rent may 
be altered, and no new Artornment | 


or privity requiſite, 


P1idiledge, 


144 


1. — lies only where a man 
is an er of the Court, or 
hath a prior Suit depending 10 
the Common Pleas, and is elſe- 
where moleſted, that he cannot 
attend ir, 154 

2. All Officers, Clerks, Attorneys 
of the Common Pleas , and thrir 
Menial Servants, ſhall have their 
Writ of Priviledge, 155 


Pzocels, 


1, No Proceſs ſhall iſſue from hence 
into Wales, but only Proceſs of 
Outlawry and Extent, 396, 

397 

2, A Fieri Facias, Capias ad ſatts- 
aciendums , or other Judicial 
Proceſs, ſhall not go from hence 
thither, 297 
3. Proceſs in Wales diſſer from Pro- 


ceſs in England, 400 
Pzohibition, See Title Barrtage. 


1, Prohibitions for encroaching 
Juriſdiction are as well grantable 
in the Common Pleas as Kings 
Bench, 157,209 

2. A wan was ſued in the Spiri- 
cual Court for having married 
with his Fathers brothers wiſe , 
and a Prohibition was granted, 

206,207 Kc. 

3. The Judges have full conizance 


of Marriages within or without 


the Levitical Degrees, 207, 220 
4+ They have conizance of what 
Marriages are inceſtuous, and 
what not; and may prohibit the 
Spiritual Court from queſtioning 
of them, 1b. 
3. How the ſuggeſtion upon the 
Statute of 32 H. 8. concerning 
Marriages, muſt be drawn, to 
bring the matter in queſtion , 


747 


Pꝛoot, Sce Calitneſſes, 
Evidence. 


1. A witneſs hall be admitted to 
prove the Contents of a Deed or 
Will, 77 


P2operty. 


1. In Life, Liberty, and Eſtate, 
every man who hath not forſeit- 
ed them, hath a property and 
right which the Law allows 
him to defend, and if it be 
violated, it gives an Action to 
redreſs the wrong, and to puniſh 
the wrong-doer, 337 

2. To violate mens properties is 
never lawful, but a me is ſe, 

$ 

3. But to alter or transfer — 
properties, „ ne melum © 5 

NY 


Pꝛoviſo. 
rt. A power is granted to make 
Leaſes of Lands uſually letten, 


Lands which have been twice 
letten are within this proviſo , 


33 
2. Of 


The 


Table. 


2, Of Lands which have at an 
time before been uſually letten, 
that which was not ip Leaſe at 
the time of the proviſo, nor 


twenty years before, is out of 


the power, 


Poſſeſſion, 


, He that is out of poGeſſion, if 
he brings his Adion, muſt make 
a Title, $ 

here one man would recover 
any thing from another, it is not 
ſucient to deſtroy the Title 
of him in poſſeſſion , but you 
muſt prove your own to be bet- 
ter than his, $8, 60 

. When a man hath gotten the 

of Land that was void 

of a Proprietor, the Law caſts 
the Freehold upon him, to make 
a ſufficient Tenant to the Precipe, 
191 

4. Prior poſſeſſion is a good Title 
againſt him, who hath no Title 
at all, 299 
3. A ſeparate poſſeſſion of one 
and the ſame Land can never be 
in two perſons at one and the ſame 
time, 42,47 

6. By a Fine the Effate may be 

changed, at hougb the poſſeſſion 

is not c , 42,43 

7. The Conuzee of a Rent prant- 

ed by Fine to Uſes, cannot have 

any actual Seifin nor be in poſ- 

ſeſſion fince the 27 H. 8. 49 


34 


Y | 


Duare Jmpedit. 


Here in 2 e lmpedit 
the Plaintift and De- 
fendant are both actors, 6, 7, $, 
58 

2. The Plaintiff in his Count muſt 
alledge a preſentation in himſelf, 
or in thoſe from whow he claims, 


7 $,17,5 
3. So likewiſe muſt the Defendant, 


becauſe they are both Actors 7,8, 
$7,60 

4. The Plainriff muſt recover by 
his own ſtrength, and not by 
the Defendants weakneſs, 8,38, 
60 


3. Where the King, or a common 
perſon, in a e led ſets 
forth a Title, which is no more 
than a bare Suggeſtion, he (hall 
not then forſake his own, and 
endeavour to deſtroy the Defen- 
dants Title, 

6. ln all Due 
dants way 4ra 
on all by the Plaintiff, if the 
matter of Fact will bear ir, 16, 


8, Where the Preſentation, and noe 
the Seifin in groſs of the Ad- 


vowſon or Appendancy, is tra- 


verſable, 10,11,12,13 
9, When the Seiſin in $ or ap- 
pendancy is traverſable, 12 


| 


to. An Incumbent is elected Biſhop, 
Nnn 2 and 
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and before Conſecration he ob- 
tains a Diſpenſation in (en- 
dam Retinere , be is afterwards 
conſecrated, and dyes, the Pa- 
cron ſhall preſent, and not the 
King, 18, 19, 20, 21,22, 23, 24, 
25,2642 7 
11. If a man, who hath a Bene- 
fice with Cute, accepts of ano- 
ther without Diſpenſation or 
Qualification , the firſt Benefice 
is void, and the Patron ma 
preſent z and his Clerk, who is ad- 
mitted, inſtituted, and induced, 
may briag his Action of Trefſ- 
paſs or Ejectment, 129,130,131 
12. All ee Impeaits for diſtur- 
bance to Churches w.thin the 
Lordſhips Marchers of Wales , 
ſhall be brought in England in 
the next adjoyning County, 409, 
410 
13, Judgment with a Ceſſat Exc 
cutis upon the Biſhops Diſclaim- 
er, 6 
14. Where the Parſon, Patron, and 
Ordinary are ſued in a Quere 
Impedit , and the Ordinary diſ- 
claims, and the Parſon looſeth 
by default, the "Plaintiff ' ſhall 
have Judgment to recover his 
preſencation , and a Writ to 
the Biſbop to remove him with 
a Cefſat Executio, until the plea 
is determined between the Plain- 
tiff and Patron, ibid, 


Rebutter, See Title 
Warranty. 


I, We? may Rebut, 384 
2 The difference bes 

tween a Rebutter and Voucher, 
335,386.28 

3. Whether the Tenant 7 pole. 
ſion may Rebut without ſhew- 
— how he came to the poſſeſ- 


, 85 
4. Whether a Rebutrer may 4 
when the warranty is determined, 

8 
5. How many ſeveral forts of — 
ſons may Rebut, and how thoſe 
that come in ex imflitutione & 


diſþeftione legis may Revur, 390, 


391,492 
Recital, 


i, The Recital of one Leaſe in 
another is not a ſufficient proof 
that there was ſuch a Leaſe 3 is 


recited, 7475 
Recognizance, Sce Title 
Statutes 


1. The Chancery, and all the Courts 
at Weſtminſter, bad before the 
Statute of Ad Earl, and till 
have power to take Recognizan- 
ces, | 102 

2. So likewiſe may every Judge 
take a Recognizance in any part 
of England, as well out of Term 
as in Term, 103 

3- Where a Recognizance taken 
before the Chief Juſtice of the 

Con 
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Common Pleas is in the nature of a 
Statute Staple, 102 
4. Execution upon ſuch Recogni- 
Zances are not as upon Statutes, 


but by Klegit, ibid. 
Recozd. 

1, How a Record is to be pleaded, 

92 


Recovery and Common Reco- 
very , See Title Statutes 13, 
See Coucher, Caarranty, 


1. Where a Reco! ( againſt its 
nature) ſhall "ng 4 Forfeiture , 


becauſe ir is taken as a com- 
mon Conveyance, SI 
2. A Rent may ariſe out of the E- 
ſtate of Cee que »wſ« upon © 
Recovery , which was to have 
riſen out of the Eſtate of the Re- 


coverer, 51 
Releaſe. 

b. 2 may releaſe and con- 

to each other, 45 


Remainder, See Title 
Marranty. 


1. A Remainder muſt depend upon 
ſome ticular Eſtate, and be 
created at the ſame time with the 
particular Eſtate, 


upon an abſolute 9 
307 


269 
2, A Remainder cannot depend 


ver; this is good in a Deviſe, 
not as a Remainder, but as an 


Executory Deviſe, 270 
4. A Remainder in Fee upon a Leaſe 
for years, 46 


3. The Statute de Dea reſtrains 
not the warranty of Tenant in 
Tay! from barring him in the 
Remainder in Tay! by bis war- 
ranty deſcending upon bim, 367, 

377 


Rent, 


1. By the Common Law there 
oughe to be an Attornment to 
enable the Diſtrainor to make 2 

Avowry upona Diſtreſs for 
ent, 39 

2, Where a Rent is well veſted, 
and there is an Attornment , 
when ever the Rent is arrear, 2 
Diſtreſs is lawful, unleſs the 
power is loſt, hid, 

3. An Eſtate in a Rent · charge ma 
be enlarged, diminiſhed , or al- 
tered, and no new Attornmenc 
or privity requiſite, 44, 453 


loſt and by a granting over 
3. The ſeveral things that a Rene 
is ſubject to, 40 
6. Rent is ed pur awter wie, the 
Gratitee dies, the Rent is thereby 
Tmi 200,201 


3. If Lid is deviſed to 4. and || 4, Whete Rent id artear, and after- 
his Heirs as lo 
of his body, « 


Retna inder 6- 


as B. bath Heirs 


wards it is granted over in 
Fee, and an Attornment there 
agpog 


1 
3 


upon, bere the Grantor hath loſt 
his arrears,and cannot afterwards 
diſtrain, 40 
3. A Rent may ariſe gut of the 
Eſtate of Ceſtey que «ſc , upon a 


Recovery , $2 
9. There can be no Occupancy of 


a Rent, 200 


Rn. Title 


1. By the grant of a Reverſion, 
Lands in poſſeſſion will not paſs, 
but by the grant of Lands a 
Reverſion will paſs, 83 
2. If Tenant for Lfe alien with 
warranty, which deſcends up- 
on the Reverſioner , ſuch alienat i- 
on with warranty is not reſtrained 
by the Statute de Dome, 370 
3. An alienation with : 
which ſhall hinder Ge Land 
from reverting to the Donor or 
his Heirs , is expreſly forbidden 
by the Statute de D, 374 


Right, Sec Title Action. 


1. Where there cap be greſumed to 
be po remedy , there is no right , 
35 


1. He praßits of all and eve- 
part of che Land, are 
Abe Ef} of the Land, and 


| The Table. 


prove the Scifin of the whole | 
Land, 255 


,A R 


acceptation, 
2, But where 


2. lo an Entry for Difſeifin, or o- 


ther AGtion , where Eſplers are 


19 be alledged , the profies of 
a Mine will dot ſerve, 254 


Spoltation. 


+ The Writ of Spoliation lyes 


for one locumbent againſt the o- 
ther, where the Patrons right comes 
in queſtion, 24 


Statute, We Recognizance- 


izance taken before 
the Chief Juſtice of the Gammon 
Plew in the nature of a Statute 
Naple, 102 


Statutes in genttal. 


. Where av 40 of Parliament is 


dubious » wong uſage 1s juſt 
medium to expound it by ; and 
the weaning of things ſpoken 
and written muſt be as bath been 
conſtantly received by common 

1 6 
is againſt the 
obvious meaning of an Ad, by 
the vulgar and common accep» 
tation of words, then it is ra- 
ther an oppreſſion, then expoſiti- 
on of the AR, 170 


3. When an Ad of Parliament al- 
ters the Common Law, the 
meaning ſhall not be ſtrained be- 


end of the A& appears to be 
larger than abe words themfelves, 
179 


4. Secular judges are moſt coni- 


Zante 
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DR C——— 


rant in Acts of Parliament , 213 
g. When the words of a Statuic 
extend not to an inconvenience 
rarely happening, but doth to 
thoſe which often happen, it is 
good reaſon not to ſtrain the 
words further than they will 
reach, by ſay ing it is ca „ 
mii, and that the Law in- 
tended que ſrequentins accidant , 

373 
But where the words of a Law 
do extend to an inconvenience 
ſeldom happening, there it 
ſhall extend to it as well as 
if it happens more frequently, 

373 
. An Ad of Parliament, which 
generally prohibits a thing up- 
on a penalty which is popular, 
or only given to the King, may 
be inconvenient to diverſe par- 
ticular perſons, in reſpect of 
perſon, place, time, &c. For 
this cauſe the Law hath given 
power to the King to diſpenſe 
with particular perſons, 347 
. Whatſoever is declared by an 
Ad of Parliament to be againſt 
Law, we mult admit it ſo; for 
by a Law, vis. (by AG of Far- 
liament) it is fo declared, 327 
Were the Kings Grant is void 
in its creation , a ſaving of that 
Grant in an Ad of Parliament 
ſhall not aid ir, 332 


16, How an Ad of Parliament may 
be proved there hath been ſuch 
an Ad, where the Roll is loſt, 

162,163,404,495,407 
11. An Ad of Parliament in Ire- 
land, cannot eſſect a thing which 
could not be done without an 


The 


The Antique Caffe 


Act of Parliament in England , 
289 


12. Diſtind Kingdoms cannot be 


united but by mutual Ads of par- 
liament, 00 


13. A repealed AR of Parliament 


is of ao more eſſect, than if it 


had never been made, 323 
Statutes, 
The Statute of Mer- IC») Merten, 


ten, which gave the 87 * 
owner of the Soy! power to ap- 
prove Common, did not conſi- 
der whether the Lord was equal- 
ly bound to paſture with his 
Tenants, or not; but it conſider- 
ed that the Lord ſhould ap- 
prove his own Ground, ſo as 
the Commoners had ſufficient, 
256,257 
inconveniences before the 
waking of the Statute, and the 
ſeveral remedies that were pro- 
vided by ir, 257 


(2) weiſim. 1. 
me upon Woolls , 92 
Woolfells, and Leather, were 
granted to E. 1. by Parliament, 
and therefore they are not by 


the Common Law, 162,163 

„ Attaints in Pleas real CC min. . 
were granted by this S 

Statute, 146 

. The are Ejecit C(4) e 2 
] 4.24 


infre terminum is gi- 
ven by this Statute, for the re- 
covery of the Term againſt the 
Feoffee; for an Eje&ment lay 
not 


— — —  _ 
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not againſt bim, he coming to 
the Land by Feofiment, 127 


(4) Statute of 1. Reſtrained warran- 
_ 8 ties from binding. as 
at Common Law, 366,377 
2, Before this Statute all Warran- 
ties which deſcended to the 
Heirs of the Warrantors , were 
barrs to them, except they were 
Warrant ies which commenced by 
Diſſeiſin, 366 
3. The reaſon why the warranty 
of Tenant in Tayl, with aſſets, 
binds the right of the Eſtate 
Tayl is in no reſpe& from the 
Statute de Donw, but by the equity 
of the Statute of Gloceſter , by 
which the Warranty of the Te- 
nant per Curteſie barrs not the 
Heir ; for his Mothers Land, if 
his Father leaves not aſſets to 
deſcend, 365 
4. If this Statute had not been wade, 
the lineal Warranty of Tenant in 
Tayl had no more bound the 
right of the Eſtare Tayl by 
the Statute de Dani , with aſſets 


deſcending, than it doth without | 
aſſets, ibid. | 


(5) mfm2-2 1. All Iſſues in Tayl 
1 within this Scature , 

are to claim by the Writ pur- 
poſely formed there for them, 
which is a Formedon in the De- 
ſcender, 369 
2. it intended not to reſtrain the 
alienation of any Eſtates, but 
ſuch as were Fee ſimples at the 
Common Law, 370 


3. This Statute intended not to 


preſerve the Eſtate for the Iſſue, 
or 


the Reverſion for the Donor, 
abſolutely againſt all Warranties, 
but againſt the alienation, with, 
or without Warranty of the Do- 
nee and Tenant in Tayl only, 

| 369 

4+ Therefore if Tenant for life a- 
lien with Warranty , which de- 
ſcended upon the Reverſtoner , 
that was not reſtrained by the 
Stature, but left at the Common 
Law, 370 
3. By this Statute the Warranty 
of Tenant in Tay! will not barr 
the Donor or his Heir, of the 
Reverſion, hid. 
6. The Donee in Tay! is hereby 
expreſly reſtrained from all pow- 
er of alienation, whereby the 
Lands entayled may not revert 
to the Donor for want of iſſue 
in Tayl, 371 
7, See a further Expoſition upon 
this Statute, from fol, 371 7 
393 


. Wales, after the * Statate de 


Rutland, 12 Eu 


Conqueſt of it by 
Edward the Firſt, was annext 
to England, Jure proprictatis, and 
received Laws from 
Ni: * 
175 1 


England as Ireland 
did, and had a Chan- 
cery of their own , and was not 
bound by the Law of England, 
until 27 H. 8. 300, 301, 399, 


400 

2. Alchough Wales became of the 
Dominion of England from 
that time, yet the Courts of 


Emgland tad nothing to do 
with the Adminiſtration of Ju- 
ſtice there, in other manner 

than 
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than now they have with the 
Barbados, Ferſey, &c. all which 
are of the Dominions of Ewglend, 
and may be bound by Laws 
made reſpedtively for them by 
an Engliſh Parhawent, 400 
See for a further Expoſition, 401, 

402, &c. 


(8) „ 


rn, Et. ts Recognizances for 


Debt were taken be- 
fore this Statute by the Chan- 
cellor, two Chief Juſtices, and 
Jaſtices Itinerants; neicher are 
they hindred by this Statute from 
taking them as they did before, 
102 


(9)28 £342.) x, Tryals and Writs 
— } in Egan for Lands 
in Wales, were only 

for Lordſhips Marchers, and not 
for Lands within the Principali- 

2 ty of Wales, for the 
=p „ LordſhipsandMarchers 
were of the Dominion 

of England, md held of the King 

in Capree, 411 


(10) —.—8 t. Though Executors 


A Han. and Adwiniſtrators 
are not compelled 

by the Common Law to anſwer 
AGions of Debt for ſimple Con- 
tracts, yet the Law of the Land 
obligeth payment of them, 96 
2. Upon committing Adminiſtrat i- 
on, Oath is taken to adminiſter 
truly, which cannot be withour 
paying the Debts, 96 
z. Oath is likewiſe taken to make 
a true account to the Ordinary 
of what Remains, after all Debs, 


Funerals, and juſt Expences de- 
dud 


ed, 96 
i ( 
t. This Statute granted — 2 2 


Attaints in perſonal 
Actions, 146 


1, Thoſe born in he- 5“ 2 K 6 
land , are ſubject to, 9 
and bound by, the Laws of 
England, as thoſe of Calais , Ga, 
coren, and Guicn were, 293 


1. If a Common Re- $013) 74344 
covery had ten to o RUN. 
Uſes of Lordſhips and Mannors 
before the Statute of the 27 H.8, 
the Recoverors had no remedy 
to make the Tenants Attorn 
( for a quid Joris clamat would 
not lye upon a Recovery before 
the Statute of 27 H. $. ) which 
did give remedy, 43 


1. If a man havea Be- C(14)21 Kl 
nefice with Cure, 2 
whatever the value be, and is 
admitted and inſtirured into a- 
nother Benefice with 
Cure, of what value 5 
ſoever, having no Qualification 
or Diſpenſation, the firſt is ipſo 
fadto void, and the Patron may 
preſent another, 131 

2. But if the Patron will not pre- 
ſent, then if under value, no 
Lapſe ſhall incarr 
until Deprivation p 
the firſt Benefice and notice, but 
if of the value of Eight pounds, 
the Patron, at his peri! , muſt 
preſent within the fix Months, 

131 


Ooo 1. The 
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(15) 25 M f. 1, The Pope could 
ear. of DEG formerly , and the 


Arch-biſhop now 
AG can ſufficiently di- 
ſpenſe for a plurality by this Sta- 
cute, 20 
2. A Rector of a Church diſpenſed 
with according to this Starute, 
before he 1s conſecrated Biſhop, 
remains ReQor, as before, after 
Conſecration, 24 


(1625 K 1. t. Neither by this Act, 
2 7. ns or 28 H. G. c. 7 no 
. 16. 32 K. 8. Marriage prohibited 
c. 38. of = before, either by 
riet. Gods Law, or the 
Canon Law, differenced from it 
is made la w ful, 216,325 

2, That the Marriages particular! 
declared to be againſt 5 
Law , cannot be diſpenſed with, 
but other Marriages, not parti- 
cularly declared to be againſt 
Gods Law, are left Stats quo 
priw, as to the Diſpenſations , 
216,325 
3. That neither of theſe Ads gave 
juriſdidion to the Temporal 
Courts concerning Marriages, 
more than they had before , but 
were Ads directory only to the 
Eccleſiaſtical proceedings in mat- 
ters of Marriage, 216 
4. Neither of theſe Ads declare, 
That the Degrees rehearſed in 
the aid Ads, thereby declared 
to be prohibited by Gods Law, 
are all the of Marriage 
prohibited by Gods Law, ibid, 
J. The Levitical Degrees, quatenu 
ſuch are ſer forth by no Ad of 
Parliament, but Marriages which 


fall within ſome of tboſe De- 
grees are ſaid to be Marriages 
within the Degrees prohibited 
by Gods Law by 28 H. 8. c. 3. 
and 28 H. 8. c. 16. 319 
6. The 32 H. 8. c. 38. prohibirs 
the impeaching of Marriages on- 
ly which are abſolutely within 
the Levitical Degrees, leaving 
all other to Spiritual juriſdicti- 
on, as before that Act, 320 
7. A Marriage with the Grandfa- 
thers brothers wife by the mo- 
thers fide, is a lawiul Marri- 
age by the 32 H.8.c,38. 206, 
207 
8. The margiage of the Husband 
with the Wives liſter, or the Wives 
fiſtersdaughter,is prohibited with» 
in the Levitical Degrees, 322, 
2 
9. The 28 H. 8. cap. r6. 8 
valid all Licenſes, Diſpenſati- 
ons, Bulls , and other Inſtru. 
ments purchaſed from Rome , 
21 
10. This Statute of 23 H. 8. 4 
Repealed by the 28 H. 8: but 
not ſor the matter of Marriages 
there prohibited, 215 
t. The Statute of 1 & 2 Phil. 
& Mar. doth not Repeal the 
28 H. S. cap. 7. entirely, but 
only one Clauſe of it, 324, 
327 
12. Some parts of 32 H. 8. c. 38. 
are Repealed, 218 


1. By this Statute { (17) 28 K. 8. 
power was given to } ured 
the Kings Prefident 
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in ſeveral Cauſes, as 


Indi&, 
—_ Outlaw, 
Traytors, 
Proceed a- JClippers of Mony, 
gainſt urtherers and other 


Felons, 


within the Lordſhips Marchers 
of Wales, to be indicted in the 
adjoyning County. But this did 
not extend to the Principality of | 
Wales, 413 


(18) 27 4.8.2 x, Thealteration which 
— 8 was made by this 
Statute, as to Wales, 

414,415 

2. To what Counties the Lordſhips 
Marchers of Wales 

Antt 7, h. are now annext by this 
Statute, 415 


1, A Uſe cannot ariſe 
where there is not 
4 ſufficient Eſtate in poſſeſſion, 
49 

This Statute is properly to 
give the poſſeſſion to him who 
had not the poſſeſſion, but the 
uſe only, wiz. the poſſeſſion 
which he wanted before to the 
uſe which he had before, in 
ſuch manner as he hath the uſe, 
42 

3, It was never the intent of the 
Statute to give the poſſeſſion to 
ſictitious Conuzees, in order to 

a form of Conveyance ; but the 
Statute brings the new uſes, 
tarfed out of a feigned poſſeſſi- 


(19) 27 48 
of 1 


2. 


| 


on in the Conuzee, to the real 
poſſeſſion, which operates ac- 
cording to their intent to change 
their Eſtate, 42 
4. If an Eſtate for life had been 
granted to the uſe of a man and 
his Heirs, an Eſtate in Fee 
could not riſe out of it by this 
Sratute, 49 
$- The principal uſe of this Sta- 
tute, eſpecially upon Fines le- 
vied, is not to bring together a 
poſſeſſion and a uſe, but to in- 
troduce a general form of Con- 
veyance, by which the Conu- 
zors in the Fine may execute 


their purpoſes at pleaſure, b 
—— to Strangers, — 
larging or diminiſhing their E- 
ſtates, without obſerving the 
ſtridneſs of Law for the poſſeſſion 
of the Conuzee, 90 
6, The Conuzee of a Rent grant- 
ed by Fine to uſes, cannot have 
any aQual ſeiſm, or be in poſ- 
ſeſſion of ſuch Rent ſince this 
Statute, 49 
7. 4. makes a Feoffment with 
Warranty eo the uſe of himſelf 
for life, Remainder to his wife 
for life, Remainder to the uſe 
of his right Heirs, when by this 
Statute the poſſeſſion is broughe 
to theſe uſes, the Warranty 
made by A to the Feoffees and 
their Heirs, is wholly deſtroyed, 


339 


(20) 32 8.8. 


£3 2.c0ncerning 
KEricutori. 


1. This Statute gives 
Remedy for recove- 
ry of ſuch Debts by 
Executors as were due to the 
Teſtator, and for which there 

Ooo?2 was 


was no remedy before ( wiz, ) 
the Tenants did retain in their 
hands, arrearages of Rents, 
whereby the Executors could 
not pay the Teſtators Debts, 


45 

(21) — 6.2 1, This Statute never 
e IG intended that no 
Wine ſhould be ſold, 


nor that it ould be with great 


reſtraine ſold , — man 
migh t not ſell it, ince it 
reltrains not the K1 — to 
licenſe the ſelling of Wine, it is 


clear the King may licenſe, as if 
the A& had abſolucely prohibi- 
ted the ſelling of Wine, and left 
it to the King to licenſe, as he 


thought fir, 255 


2, The intent of the AR being, 
That every man ſhould not fel! 
Wine that would, his Majeſty 
could not bettet anſwer the 
ends of the A, than to reſtrain 
the ſellers to Freemen of Les 
den, to the Corporation of 
Vintners, men bred up in that 
Trade, and ſerving Apprentice- 
ſhips to it, ibid. 


Immediately upon 
not reading the Ar- 
ticles, the Incum- 

bent is by this Sratnte deprived 

ipſo fatto, 132 
2, Upon ſuch Deprivation "the Pa- 

tron may preſent, and 


Not reading 


Ke nating K 
the Articles. 


ne 148 his Clerk ought to be 
admitted and inſtituted ; but if 
he do not, no Lapſe incurrs 


until after Six months after notice 
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A" 


| 


of ſuch Deprivation given tothe 
Patron, 132 
3. Where the Incumbent ſubſcribes 
the Articles upon his Admiſſion 
and Inſtitution , that makes him 
perfect Incuwbent pro tempore, 
133 
4+ But if he hath a Benefice, and 
afterwards actepts another, and 
doth not ſubſcribe, nor read 
the Articles, then he never was 
Incumbent of the ſecond, and 


— & y never accepted a 


to diſable * 
from holdiug the firſt, 132,133, 
134 
1, That all Leaſes by (( 13 &ir 
Spiritual perſons D e 1447. 
of Tythe, &c. Par- ts . 
0 , ® 1 
cel of their Spiri — 


tual Promotions , 
other than for One and twenty 
years, or three Lives, reſervi 
the accuſtomed yearly Rent, ſhal 
be void, 

2. This Statute intended that Leaſ- 
es in ſome ſenſe mighe be made 
of Tithes for One and twenty 
years, or three Lives, and an 
ancient Rent Reſerved, but of a 
bare Tythe only a Rent could not 
be reſerved, for neither Diſtreſs 
nor Aſliſe can be of ſuch a Rent, 


203, 204 
3- Therefore a Leaſe of Tythe 
and Land, out of which a 


Rent may iſſue, and the accu- 
ſtomed Rent may be reſerved, 
muſt be good within the intent 
of the Statute, 204 


. The 
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(24) 7 J* )1, The queſtion upon 
8 of ( theſe Ads was, Whe- 
feeirs to be ſard ther an Officer , or 
— any ia their aſſiſtance, 
an). 


that hall do any 
thing by colour of, but not con 
ceruiag their Office, and be 
therelore impleaded , ſhall have 
the benefit of theſe Acts. 


2, Or if they are impleaded for 
any thing done by pretence of | 
their Offices, and which is not 
ſtridly done by reaſon of their | 
Office, but is a wis-ſeazante, | 
Whether they may have the like 
benefit ? | 

3. Without this Ad the Adtion 

ought to be laid where the Fact 

was done, and the Ad is bur 
to compel the doing of that 

where an Officer is concerned , 

that otherwiſe Fiers debuit , 

114 
. The Statute intends like benefic 
to all the Defendants (where 
the Fat is not proved to be 
done where the Action is laid) 
as if the Plaintiff became Non- 
ſuit, or ſuſſered a Diſcontinu- 
ance (viz.) that they ſhould have 
double coſts, 117 


1. Thoſe Wines which 
are to pay this Du- 


(25) 12 c.. 
a. 4 Fo 


granting Tan 


nage and ty, according to 
ee \ the Ad, wuſt be 
„ King. 


Wines brought into 
Port, as Merchandiſe, by his 
Majeſties SubjeQs or Strangers, 

165 

2, But Wines which are by their 


kind to pay Duty, if they ſhall 
be brought into Ports or Places 


of this Kingdom, neicher by his 
Majeſtics SubjeQs, nor Aliens, 
are not chargeable with 
2 X ibid. 
3, If they are not brought into 
the Ports and Places as Merchan- 
dize, wiz. for Sale, they are 
not chargeable with the Dury , 
165,170 

4. Wines coming into this Ki 
dom, as Wreck, are — 
brought into this Kingdom by 
his Majeſties Subjects nor Stran- 
$, but by the Wind and 
a, 166 
3. Wreck'd Goods are not brought 
into this Kingdom for Merchau- 
diſe, viz. for Sale, but are as 
all other the Native Goods of 
the Kingdom, for ſale, or other 
uſe, at the pleaſureof the own- 
ery ibid. 
All Goods chargeable with the 
Duties of this A&, muſt be pro- 
prieted by a natural born Mer- 
chant, or Merchant Alien, and 
accordingly the greater and leſ- 
ſer Duty is to be paid, 166, 
168 
All Goods ſubje& to this Du- 
ty, may be forfeited by the 
diſobedience and miſ-behaviour 
of the Merchant-proprietor, 


or thoſe entruſted by bim, 
167 
5, The intent of this (() 12ca2 
Statute is to pri- J 2 a 
viledge the Father 2 deviſe the 
again common - 
Right, to appoint — 


the Guardian of his Heir, and 
the time of his Wardſhip under 
One 
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One and , 179 
2. Such a ſpecial Guardian cannot 
transfer the cuſtody by Deed 
or Will to any other, 179 
3. He hath no different Eſtate 
from a Guardian in Soccage , 
but for the time the of Wardſhip, 
179 

4. The Father cannot by this Act 
give the cuſtody to a Papiſt, 
180 

3. If the Father doth not appoint 
for how long time under One 
and twenty years his Son ſhall 
be in Ward, it is void for Un- 
certainty. 185 
6. The ſubſtance of the Statute, 
and ſenſe thereof is, That where- 
as all Tenures are now Soccage, 
and the Law appoints a Gardi- 
an till Fourteen : yet the Father 
may nominate the Gardian to his 
Heir, and for any time , until 
his Age of One and twenty and 
ſuch Gardian ſhall have like re- 
medy for the Ward as Gardian 
in Soccage at the Common Law, 
183 


Duperſedeas. 


1. If a priviledged perſon, as an 
Attorney, &c. or his | 
Servant , is ſued in any Juriſdi- 
ction forreign to his priviledge, 
he may have a Superſedeas, 


153 

©Surpluſage. 
1. Surpluſage in a ſpecial Verdict, 
78 


Suſpenſion. 


1, A Suſpenſion of Rent is when 
either the Rent or Land are ſo 
conveyed , not abſolutely and 
finally, but for a certain time 
after which the Rent will be a- 
gain revived, 199 

2, A Rent may be ſuſpended by 
Unity for a time, and afterwards 
reſtored, 29 


Tapl, be Title Qarranty, 


1. (OEE an Expoſition u the 
0 the Statute de 24 


71,372,&c. 

2. What ſhall be a nd — 
Tay! by Implication in a Deviſe , 
262 

3, 4. haviog Iſle Thews and 
My, deviſeth to Themas and 
his Heirs for ever « and for want 
of Heirs of Themes, to =P 
and her Heirs: This is an E- 
ſlate Tayl in Thomas , 269, 
270 

4+ A Copyholder in Fee . 
to the uſe of F. his Son, and 
J. the Son of F. and of the long- 
eſt liver of them; and for want 
of Iſſue of J. lawfully begotten, 
the Remainder to M. here it 
being by Deed, 7. had only an 
Eſtate for Life, but had jr been 
by Will, it had been an Eſtate 
Tayl by Implication, 261 

8. The 
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3. The Warranty of the Tenane in 
Tay! deſcending upon the Do- 
nor or his Heirs , is no barr in 
a Formedon in the Reverter 
brought by them, although ir 
be a Collateral Warranty, 264, 

355 

6. The lineal Warranty of Tenant 
io Tay! ſhall not bind the 
Right of the Eſtate Tayl by the 
Statute de Donus, neither with 
or without Aﬀets deſcending, 

363 


Tenures, Sec Title 
Eſtates. 


Teſtament, See Devile. 


1, A Cuſtody (as a Gardianſhip 
in Soccage) is not in its nature 
Teſtamentary, it cannot pay 
Debts nor Legacies, nor be di- 
ſtributed as Alms, 182 


Title. 


1, When you would recover any | 


thing from me, it is not ſufficient 
for you to deſtroy my Title, 
but you muſt prove your own 
to be better than mine, 38, 


60 

2. In a Dacre Impedit , if the De- 
fendant will leave the general 
Iſſue, and controvert the Plain- 
rifis Title, he muſt do it by his 
own Title, $$ 
3. The Plaintiff muſt recover by 
his own ſtrength , and not by the 
Defendants weakneſs, $, 38 


4. Priority of polieflion is a good 


Title againſt him who hath oo Ti- 
tle at all, 299 
3. No man can Traverſe an Office; 
except he can make himſelf a good 
Ticle, 64 


Trade. 


1. The Law permits not perſons , 
who have ſerved Seven years to 
have a way of livelytood, to 
be hindred in the Exerciſe of 
their Trades, in any Town or 
part of the Kingdom, 356 


Traverſe. 


1, No perſon ſhall Traverſe an Of- 
fice , — can make himſelf 

a Title, 64 
2, 1 a DBuare Impedit the 
Defendant Traverſeth any part 
of the Plaintifls Count, it oughe 
to be ſuch part as is inconſiſſent 
with his Title, and being found 
againſt the Plaintiff, deſtroys his 
Title, $,9,10 
3. Where the preſentation, and 
not the ſeiſin of the Advowſon 
is to be traverſed, 9, xo, x1, 
12 

4+ Where the Preſentation, and 
not the Appendancy is traverſa- 
ble, 10,1113 
3. Where the Seiſin in Groſs or 
Appendancy is Traverſable, 12, 


1 

6. The Appendancy is well Tra: 
verſed, when it is all the Plain- 
tiſſs Title to preſent, aud ineon- 
ſiſtent with the Defendants, 13,13 
7. Where 
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7, Where either the Appendancy 
or Preſentation may be Traverſed, 
15 

$, Where neither the Scifin in 
Groſs, nor Appendancy , ſhall 
be Traverſed , but only the Va- 
cancy, 16 
5. Where the King way take a 
Traverſe upon a Traverſe, which 
regularly a common perſon can- 
not do, but where the firſt 
Traverſe tendred by the De- 
fendant is not material to the 
Action brought, 62 
10. Where the King may refuſe to 
maintain his own Title, which 
is Traverſed by the Defendant , 
and take a Traverſe to the Ti- 
tle made by the Defendant, 62, 


64 


Treſpa@. 


1; By the ancient Law it was ad- 
judged in Parliament, no man 
condemned 


ought to be in a 
Treſpaſs de precepts or auxitio, 
if no man were convicted of the 
FaR done, 115,116 
2. Attion of Treſpaſs againſt Of- 
ficers within the Statute, as 
Conſtables, &c. and their Aſſiſtants 
muſt be laid in the proper County, 
111,112,113, 14,6, 6,117 


Tryal. 


1. Attions v Bond or Deed, 
wade in ales, lreland , Nor- 
mandy, ec, where to be brought, 

4'3 


2. How Dominions, Leagu*es, and 
Truces are to be tryed, 
288 

3. An Iſſue arifiog out of the ju- 
riſdition of the Courts of Exy- 
land, although it ariſe within 
the Dominions of Exgland out 
of the Realm, ſhall not be tryed 


in Emgland, 404 


4. If a Signiory in Wales (that 
is not part of the Principa- 
lity ) be to be tryed, it muſt 
be tryed by the Common Law; 
but if Land within the Sig- 
niory is to be tryed, it muſt be 
tryed within the Mannor there, 


07 
A perſon naturalized in Rand 
commits Treaſon beyond the 

Seas , where no local Allegiance 

is due to the Kipg, how and 

where he (hall be tryed, 297, 

292 


Tythes. 


Though Tythes paſs by Deed 
only, yet where a ReGtory and 
the Tythes de D. are granted, 
if there is not Livery, neither 
the Rectory nor Tythbes will 
paſs, becauſe they were in- 
tended to be granted together , 

197 

There can be no primary and 

immediate Occupancy of Tythes, 
191,194 

A Rent cannot be reſerved 
out of a bare Tythe only, to 
make the Leaſe good within 
the 13 Elis, cap. 10, becauſe 

neither 
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neither a Diſtreſs nor Aſſiſe can 
be brought thereof, 204 


—— . — — — — 


Gerdi, See Evidence, 
Iflue. 


I, HE Jury way find a 

Deed or a Will, the 

Contents thereof being proved 
by witneſſes, 


77 
2, But if they will collect the 


Contents of the Deed, and by 
the ſame Verdict find the Deed 
in bee Verbs, the Court is not 
to adjudge upon their Collecti- 
on , bur the Deed it ſelf, 
164d. 

3. A Deed or Will muſt got be 
found in part, becauſe the Court 
cannot but adjudge upon the 
whole matter, and not upon part 
only, 84 
4+ The legal Verdid of the Jury 
is finding for the Plaintiff, or 
the Defendant : and what they an- 
ſwer, if asked, concerning ſome 
particular Fact, is no part of their 
Verdid, 150 
8. In a | Verdi, finding 
the point in Iſſue by way of 
Argument, although never ſo 
concluding, is not good, 75, 
187 

6. In a Special Verdict the Caſe 
in Fact muſt be ſound clear, to 
a common intent, without Equi - 
vocation 7s, 78, 87 
7. The Iſſue was, Whether a Co- 


pyhold was grantable to three 


for the lives of ewo ; The 
Jury find that it is grantable for 
Three Lives ; this was argumen- 
tative only, and therefore a void 
Verdict, 87 


» Where a man by Leaſe reciting 


a former Leaſe to have been 
wade, doth Demiſe for Forty 
years after the Expiration of 
that Leaſe, paying the ſame Rent 
as is mentioned in the recited 
Leaſe, and only the Leaſe for 
Forty years, and not the reci- 
ted Leaſe, is ſound in the Verdict: 
This Verdict is a void Verdict, 
and findeth neither the one 
or other Leaſe, 74, 75, 76, 81,82 


Clintners , See Title 
Statute 21, 


The King could not better an- 


ſwer the end of the Act of 7 
F. 6. than to reſtrain the Sel. 
lers of Wine to Freemen of Len- 


dom 


X To the Corporation of Mut- 


ners, men bred up in that Trade, 
and ſerving Apprenticeſhips to 


ny 355 
„ And that ſuch ſhould be li- 


cenſed , withour reſtraint, is 
moſt agreeable to the Law of 
the Kingdom , which permits 
not perſons, who have ſerved 
Seven years to have a way of 
livelyhood , to be hindred in 
the Exerciſe of their Trades, 

356 


Ppp Coucher, 


The Table. 


Qouchcr, Qouchee. 


1. No man ſhall Vouch, who is 
not privy to the Eſtate (that 
js) who hath not the ſame E- 
ſtare, as well as the Land to 
which the warranty was annexed, 

284 

2, When a man will be warranted 
by Voucher, be muſt make it 
appear ho the warranty extends 
to him, 385 


ale, Se Title 
Statutes 15. 


1. The Statute brings the new U- 
ſes raiſed out of a feigned poſ- 
ſeſñon, and for no time in che 
Conizee, to the real poſſcſſion, 
and for all t mes in the Conti 
zors , which operates accord- 
ing to their Intents ro change 
their Eſtates, but not poſſeſſions, 


42 

2. By the Statue of 27 H. 8. the 
Uſe and Poſſeſſion come inſtant- 
ly together, 30 
3. The principal uſe of the Statute 
of Uſes, is to introduce a ge- 
neral form of Conveyance, by 
which the Conizors of the Fine 
may execute their purpoſes at 
picaſure, 30 
4. An old Uſe may be revoked, 
and a new Uſe raiſed at the 
ſame time, 42 
3. Uſes declared by Indenture 
made a year after the Recovery , 
31 


| 


— 


6. If a Fine be levied of the Re- 
verſion of Land, or of a Renc 
to Uſes , the Cefluy que »ſe may 
Diſtrain without Attornment , 

30,51 

7. A Rent may ariſe out of the 
Eſtate of Ceſſey que wſc upon a 
Recovery , which was to ariſe 
out of the Recoverers Eſtate, 


C2 
Uſurpation. 


1, A void preſentation makes no 
Uſurpation , when the Kings Pres 
ſentation gains a Title by Uſur- 
pation, 14 

2. If a man, in time of Vacancy, 
preſent his Clerk, who is ad- 
mitted, inſtituted, and indue- 
ed, he gains a good Title to 
preſent by Uſurpation when the 
Church becomes next void, 10, 

11,12,14,57 


Uager of Law. 


L Man can never wage his 
Law for a Demand which 

is uncertain, becauſe be carmot 
ſwear he paid that which conſi- 
ſted of Damages only, 101 
2. Debt lies againſt an Executor 
for Attorneys Fees, becauſe 
there the Teſtator could not wage 
his Law, 99 


(ales. 
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Wales, See Title 
Statute,7,9,15- 


1. Wales, after the Conqueſt of 
it by Edward the Firſt, was an- 
nexed to England, Jure Propric- 
fats, oo 

2. It received Laws from E- 
land as Ireland did, and dit- 
fers nothing from it, ture only 
in lrelands having a Parliament, 

301 

3. Wales, before the Conqueſt of 
it by England, was governed 
by its own Laws, 399 

4 When Wales came to be of the 
Dominion of the Crown of 
England, and what Laws they 
were then obliged to, 399,400, 

402,415, 

3. Proceſs iv Wales differs from 
Proceſs in England, 400, 412 

6; That the Summons of Inhabi- 
tants in Waies, and the Tryal of 
an Iſſue ariſing there ſhould be 
by the Sheriff of the next ad- 
joyning County, was firſt or- 
dained by Parliament, and not 
at the Common Law, 404, 408, 

412 

7. This Ordinance extended not 
to all Wales, but only to the 
Lordſhips Marchers there, nei- 
ther did it exrend to the Body 
of the Principal ty of Wales, to 
which the Statute of Ratland 
only extended, 405, 408, 411, 

412 

3. Where the Land is part of the 
Principality of Wales, it was 
ſubje& to the Laws of Wales; 


9. If a Signiory in Wales was to 


i 


but when it is held of the King, 
then there was no remedy bur 
in the Kings Courts, 405 , 406, 

408 


be tryed, it ſhould be tryed 
by the Common Law; but if 
Lands were held of the Signio- 
ry, it ſhould be tryed within 
the Mannor, 407 
ro. All De ledi for diſtur- 
bance ro Churches in Mals, 
within the Lordſhips Marchers 
only, were tryable in EH, 
8 in Wales, — 
11. The Biſhops of Wales were o- 
riginally of the Foundation of 
the Prince of Wales, 471 
12. By the 26 H. 8. Power is gi- 
ven to Indi&, Outlaw, and Pro- 
cred againſt Traytors and Fe- 
lons, &c, within the Lordſhips 
Marchers of Wales, and to be 
indifted in the adjoyning Coun- 
ty, but not againſt Offenders 
within the Principality, 413 
13, What alterations have ſince 
been made by the 27 H. 8. and 


1 E. 6, cap. 10, 414, 41$, 416, 
&c. 


14. The uniting and incorporating 
of Wales to England, doth 
not thereby make the Laws 
uſed in England extend to 
Wales, without more expreſs 
words, 415 

15, Since the Ac of 27 Hen, 8. 
the Courts at Weſtminſter have 


leſs Juriſdifion in Wales than 
they tad; for as they before 
had jur iſdiction in all the Lord- 
ſhips Marchers ; they now have 
only in theſe four Counties there- 
1 
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in particularly mentioned , but 
none over the reſt, 417 
16, No Fieri Facias , C ad ſa 
tiefaciendum , or other Judicial 
Proceſs did run into Wales , but 
only an Outlawry and an Extent 
had gove, $97 ,412-444 
17, A Judgment given in Wales, 
ſhall not be execuied in England, 
395 

18, The Lordſbips Marchers did 
lye betwixt the Shires of Eng- 
land and the Shires of Wales, 
415 

19. To what Counties and Places 
the Lordſhips Marchers in Wales 
are now annext by the a7 H. 8. 
415 


CUarrantia Chartz, 


1, No man ſhall have a Warranti« 
Charta who is nor privy to the 
Eſtate, that is, who hath not the 
ſame Eſtate as well as the Land 
ro which the warranty was an- 
nexed, 334 


Warranty, Sec Title 
Statutes 5s, 6. 


1, Dedi & Gonceſſs is a warranty in 
Law, 126 
2. Where there is a warranty in 
Law, and an expreſs warranty, 
it is at the election of the party 
to take advantage of either, 126, 
127 

3. At the Common Law the diſtin- 
Gion of a lineal and collateral 
warranty was uſeleſs and un- 
known; and as ro any eſſect of 
Law, there was no difference be- 


— 


tween a lineal and collateral war- 
ranty, but the warranty of the 
Anceſtor deſcending upon the 
Heir, be it the one or the other 
did equally bind, 366 
4+ The warranty of Tenant Tayl 
deſcending upon the Donor , or 
bis Heirs, is do bart in a Forme- 
don in Reverter brought by them, 
although it be a collateral war- 
ranty, 364,365,368 
$. The warranty of Tenant by the 
Courteſie barrs not the Heir, if the 
Father leave not Aſſets to deſcend 
in Recompence, 36s 
6, The lineal warranty of Tenant 
in Tay! ſhall not bind the right 
of the Eſtate Tayl by the Statute 
de Dau, neither with or with- 
our Aﬀers deſcending , 365, 
| 366 
7, The Statute de Den reſtrains 
not the warranty of Tenant ig 
Tayl, from barring him in the 
Remainder in Tayl by his war» 
ranty deſcending upon him, 367 
As to him in Remainder in Tayl 
the warranty of the Donee is col- 
lateral, and binds as at the Com- 
mon Law, 367, 377, 379, 381 
8. No Iſſue in Tayl is defended 
from the warranty of the Donee 
or Tenant in Tayl, but ſuch as 
are inheritable to the Eſtates in- 
tended within that Statute , and no 
Eſtates are ſo intended, but ſuch 
only as had been Fee-fiwples con- 
ditional, 


369 
9. The Statute de Downs preſerves 


the Eſtate Tayl for the Iſſue or 
the Reverſion for the Donor , 2 
gainſt the alienations of the Do- 
nee or Tenant in Tayl, with or 

with- 
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without warranty, but not abſo- 
lutely againſt ail warranties that 
might barr them; for it hath not 
reſtrained the collateral warranty 
of any other Anceſtor, 369, 370, 
377,379,351 

10, An alienation with warramy , 
which ſhall hinder the Land from 
reverting to the Donor or hisHeirs, 

is exprelly forbidden by the Sta- 
tute de Dons, 374 
11. No mans warranty doth bind 
diredly, & 4 priert, becauſe it 
is lineal or collateral z for no Sta - 
tute reſtrains any warranty under 
thoſe terms from binding, nor no 
Law inſtitutes any warranty in 
thoſe terms, but thoſe are reſtraints 
by conſequent only, from the re- 
ſtraints of warranties made by 
Statute, | 375 

1 2 The Statute de Dons wakes no dif- 
ference betweena Donor ſtranger, 
and a Donor privy in blood to the 
Donee, but the warranties are the 
ſame in both Caſes, . 378 
13. The Tenant in poſſeſſion, may Re- 
butt the Demandant without ſhew- 
ing how be cawe to the poſſeſſion 
which he then hath when implead- 
ed, be it by diſſeiſin or any other 
tortious way ; but he muſt ſhew 
how the warranty extended to 
him, 325,386 
14. If a man will be warranted by a 
Reburter , he muſt make It appear 
how the warranty extends to him, 
but he need not have the like eſtate 
in the Land upon a Reburter, as 
upon a Voucher, 383 

15. The Tenant in poſſe ſſion ſhall not 
rebut the Demandant by the war- 
ranty, without he firſt wake it ap- 


pear that the warranty did extend 
to him as Heir or Aſſignee, 385, 
386,387,388 
16. Where a man is once entituled to 
the warranty, whatſoever Eſtate he 
had when impleaded, he might re- 
but, though be could notvouch, 386 
17. Tenant in poſſeſſion ſetting forth 
how the warranty extends to him, 
needs not ſet forth by what Eſtate 
or Title he is in poſſeſſion, 387 
by Releaſe, 
by Defeazance, 

18. A warram | by Attainder, 
ty may be | by Re · ſeoſſment of the 
extinguiſh- Warrantor or his 
ed ſeveral | Heirs, 337 
ways | And where the Eltate 
to which it is annex- 
ed isdetermined, 389 
19. If the warranty be deſtroyed, the 
Rebutter, which is the incident to 
it, is likewiſe deſtroyed, 387,392 
20, Feoffees are ſeiſed to the uſe of 4. 
for his life afterwardsto the uſe of 
his wife for her life,and after to the 
uſe ofthe right heirs of 4,and when 
by the Statute of Uſes the poſſeſ- 
fron is brought to theſe Uſes, the 
warranty by 4.to the Feoffees and 
their heirs is wholly deſtroy d, 389 
21, Bur if it had been madero them and 
their Aſſignees , it were more cos 
lourable than to them and their 
Heirs only, 390 
22, Where the warranty cannot attach 
the Anceſtor , it ſhall never attach 
the Heir, 1614. 
23, Where a warranty is made to a 
wan and his heirs, his Aſſignee can 
take no advantage of it, 1614. 
24. The Warranty being an inc ident 
to the Eſtate warranted , ſhall ac- 


company 
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company it where the Law diſpo- | 


ſeth the Eſtate and Lands warran- 
ted to all intents, 392 
25.Such perſons who come to the E 
ſtate diſpoſutione legis, are not pro- 
perly in the poſt, 161d. 
26, There are ſome perſons who may 
rebutt, and perhaps vouch, who are 
neither Heirs , nor formally Af. 
ſignees, but have the Eſtate war- 
ranted diſpofutione legu, as T enant 
pur le Curteſie, Tenant in Dower, 
Kc. 390,391,392 


Wife, Sec Baron & Feme. 
Gul, Sce Devile. 


Vitneſles. 

1. A Witneſs ſwears but to what he 
hath ſeen or heard generally ; or 
more largely to what hath fallen 
under his Senſes, 142 


Crit,See Abatement of Writs, 

1. Brevia Mandatoria, & Non Reme- 
dialis, are Writs that concern not 
the Rights or Properties of the 
Subject, but the Government and 


Superintendency of the King, 40 


2. No perſon ſhall have a Writ to the 
Biſhop, except his Title appears 
plainly, 60 

3. Ina rare Iepedir the Plaintiff and 


F 3 


Defendant are both Actors, and 
may each of them have a Writ to 
the Biſhop, 6,7 
4- Ina gare Impedis,if all the Defen- 
dants plead Ne diffturbs pas, the 
Plaintift may pray a Writ to the 
Biſhop,or maintain the.diſturbance 
for damages, 58 
5. A Writ tothe Biſhop Now obſlante 
Reclamatione, 6 
6. Judges ought not, ex Officis, to a- 
Date Writs, 95 


CUreck, See Title Statutes 23. 


1, By the Common Law all wrecket 
Goods were the Kings, and there- 
fore are not chargeable with any 
Cuſtome, 164 


2. Wrecks ate ſuch Goods as are caſt 


on Land, and have no other owner 
or proprietor bur who the Law 
wakes, viz. the King or Lord of 
the Mannor, but they have not an 
abſolute property until after a 
year and a day, 168 


3. Goods which are wreck, are not 


liable co pay any Cuſtome by 12 
Car. 2. nor any other Law, 165, 


166,171,172 
4. A wan way have wreck by pre- 
ſcription, 164 


s.Goodsderelifted may be wreck a6 


118 


— — * 
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